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Editorial

As per its mission, Kigali Independent University (ULK) has
dedicated itself to upholding research through publishing
scientific articles in its quarterly scientific journal. This
issuc compiles three significant articles which are fruits
from the research prodigiously carried out by ULK Lecturers.
The recommendations prescribed at each concluding part
of cach article carries great weight and would bring about
posilive change if taken into consideration. "

The first article put to light how the updated use of cultural
traditions can contribute to rebuilding war-torn socicties.
Prof. Dr NZABANDORA Joseph showcases how the Rwandan
socicty fruitfully applied its local cultural traditions
and developed ecligible policies, suitable programmes
and convenient projects for the country’s sustainable
development. The cases of “imihigo”, “Gacaca” and others
illustrate better.

In the sccond article, Prof. Dr. Kaaya Siraje investigated
the promotion of migration and cmigration for cconomic
and social well-being of unprivileged people in the Least
Developed Countries. In the light of the research findings, the
rescarcher objectively asserts that Migration can promotc
cconomic and social well-being and improve education and
health outcomes. It may be seen as an expression of the
free choice of people where to live in the pursuit ol new
opportunities. It is rational to support that the right of choice
is a human right and fortunately, where people run Lo, is
where they find their hidden fortunes which they eventually
share with their relatives back home as thus improvement
ol their social well-being.

The last but not least article evokes that with the current
evolution of the International criminal law, high ranking
officials may be held accountable for acts committed by their
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subordinates il tﬁcy fail to prevent or punish the commission
ol the crime by the latter. With reference to the article
28 of the Rome Statute, the researchers SERUGO Jean
Baptiste(LLM) and NIKITAZI Jeffrey investigate whether in
case of sexual abuses committed by priests could constitute
crimes against humanity, whether the Pope could be held
responsible as a supcerior authority.

Receive the issue 27" of ULK scientific review and read on.

Dr SEKIBIBI Ezechiel
Rector of ULK
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ABSTRACT

Some  scholars blame the underdevelopment of African
countries on African cultural traditions. Others consider that
the use of local cultural traditions into developing policies,
programs and projects is a key factor of a sustainuble
development. We would like to add the Rwandan case study
to the file pertatniing to this debate. We strongly believe that
some Rwandan strategies of sustainable development after
the 1994 genocide, like “imihigo” and “Gacaca” courts at all
the levels of the country for example, could help cut short

and seltle once and for all the question (dilemmal.




ULK Scientific Review N'27,2012

INTRODUCTION

The African cultures and traditions had been underestimated
and fought by the colonial powers under the pretext that
they are incompatible with development and modernization.
Even after the independences, the underdevelopment of
the Third World was still blamed on the local cultures.
It was assumed that African countrics cannot develop
hecause their traditional cultures are against development.
During the 1973 World Bank Conference held in Nairobi,
Mr. McNAMARA, the President of that Bank, asked: *
Why do African countries not develop despite cnormous
cconomic, [inancial and human resources devoted 1o their
development?”. The answer given was the following: “It is
beeause of their cultures?, “their cultures are lundamentally
against development”. From then he decided to hire at the
World Bank anthropologists, who are experts on traditional
cultures and socicties in developing countrics, so that they
work in World Bank Developing Projects in order to [ind out
why those cultures are fundamentally against development.,
Since then, hundreds of specialists of social sciences arc
yearly hired by the World Bank to apply Anthropology and
Sociology Lo the socioeconomic development of the Third
World (CERNEA, M.M., 1998:167-177).

More recently, during the 1990s, some authors such as Axelle
KABOU (1991:87-88) again blamed the underdevelopment
of the African continent on African mentality and cultures.
She argued thal it was not possible to lalk about the
underdevelopment of the African continent without linking
it to the African mentality and cultures.
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Resistance or reluctance to development, and therefore,
the persistence of the underdevelopment in the Third
World, despite substantial economic, financial and human

resources devoled to its development, were given another
explanation.

“To ignore the social and cultural context of the developing
projects leads at best inappropriate design, at the worst
o the hostility from the persons concerned, and generally
converges to the projects which finally turn out to be
inefficient and rejected by both the supposed beneficiaries
and the public organisms which provide with investments”
(CERNEA M.M., 1998 : 451). The same author illustrates
hig statement by an example of breeding project funded by
the World Bank in Ethiopia. That project had an ¢xcessive
confidence in the abstract authority of the law at the expense
of the local traditional practices concerning the rights on
land. At that period (end of the 1960s and the beginning of
the 1970s), the World Bank did not pay enough attention
to the cultural aspects of the developing projects. During
the implementation of the project, thousands of peasants
usecd to come and destroy the cattle farms’ fences, burn the
grazing lands, and steal cows. Following this situation, the
World Bank asked to stop the project. But the peasants did
not stop their rebellion against the ranches of Australian
type imposed on local people without taking into account
traditional practices. The rebellion ceased when the outside
managers were replaced by a national team more sensitive to
local cultural traditions. The new team used the traditional
blood pact between local peasants and those who were
concerned with the project (KOTTAK, C. P., 1998: 470-471).

——————
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We have two diametrically opposed views about the role of

local cultural traditions in the development of developing
countries. For some scholars local cultures are a big obstacle
to development. For others they constitute an essential and
absolute asset and must. These diametrical opposed views
are as much embarrassing that we all know that the attempt
to use local cultural traditions in political, administrative
and economic practices had failed in Tanzania with Ujamaa,
a Tanzanian socialism based on the African extended [amily
and decemed to be the most humanistic and realistic form
of socialism in post-independent Africa (KARIMUNDA, M.
A., 2010: 105, YOUNG, R. J.C., 2002:246-248, NYERERE
KAMBARAGE, J., 2007). Furthermore, the use of so-called
Alrican cultural traditions in 1970s by Mobutu Sese Seko
in the former Republic of Zaire, now Democratic Republic
of Congo, led to the total economic collapse and the
deliquescence of the state.

In these conditions it is very difficult to know whom to
believe in. But the case of post genocide Rwanda may help
cut short and settle once and for all the question. Indeed,
the updated Rwandan cultural traditions have been at work
and inform political, administrative, economic, judicial
and social practices in Rwanda since 1999. Thanks to
this strategy, Rwandan political authorities succeed in
gelling the country out of the economic and social disaster
consccutive 1o genocide. The 1994 genocide against the
Tutsi led Rwanda in apocalyptic situation in all domains. All
the economice, social, educational and health infrastructures

were completely annihilated and the Rwandans’ will to live
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together had been greatly affected by successive exiles and

sporadic violence that culminate into the 1994 genocide.
Rwanda had to repatriate and resettle more than 3 million
of ormer and new Rwandan refugees and to judge about
2,000,000 dctainces and other people suspected of having
committed genocide.

But only 15 years later, Rwanda got out of that catastrophic
situation and is now considered by international observers
the best example of good governance and development
all over the Greal Lakes Region and Central Africa. As we
will scc 1t later, its performance ts partially built on its
cultural traditions as recommended by the 2003 Rwandan
Constitution. Therefore the Rwandan experience in ils
political and socioeconomic development after the 1994
genocide against the Tutsi could bring aboul scientific
progress concerning the relationship between the updated
use of local cultural traditions and the local sustainable
development in developing countries.

In this paper we [ocus on some Rwandan cultural traditions
which are updated and used to cope up with the Rwandan
political, economical, social and environmental challenges
alter the 1994 genocide against Tutsi until now (2011},
We notably present the Gacaca courts, the traditional
school of the behavior of excellence (Itorero ry'iguhugu),
the performance contracts (Imihigo), the rescttlement of
more than 3 million of former and new Rwandan rcfugees
(Isaranganya) and “Kwila izina” ceremonies applied to
gorillas of Volcanoes National Park. For ecach case, we [irst

%)_ _ __
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explain the cultural tradition in question before showing
how it is applied in order to cope up with the Rwandan
challenges.

1. AIM AND METHODOLOGY OF THE WORK

The purpose of this paper is not to assess the clficicney,
with the help of figures, of cach Rwandan slrategy of
development. The evaluation of Rwandan strategics for
durable development, sector by sector, is being regularly
done by the Journal Dialogue. Sce for example its issuc 191
(July 2010} which assesses the results reached in various
domains such as Good governance, Justice, Education,
Health-care services, International Relations, Economy and
issucl97 (January 2012) exclusively devoted to Gacaca
courts .

By writing this work, Iwas consumed with the [our ambitions:

- 1o focus altention on the application ol anthropology
and on the importance of local culture in sustainable
development by using a very exciling cases study;

- to show how the Rwandan Government found out
intuitively and spontancously the Rwandan cultural
traditions’ developing potential;

- tojustify scientifically the relevance and accurateness
(accuracy) of using Rwandan cultural traditions
to cope with Rwandan challenges after the 1994
Genocide against Tutsi;
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- to call on or challenger Rwandan specialists of social

sciences to lake this opportunity to contribute 1o
Rwandan sustainable development as their collcagues
used to do since 1974 in developing projects or
programs [unded by the World Bank and USAID
(United States Agency for International Development).

The aim of this works is to show how and at which extent
applied anthropology is at work within Rwandan strategics
of development. “Applied anthropology is the application
of anthropological perspectives, theory, methods and data
to identily, assess, and solve social problems” (KOTTAK,
C.P., 2004: 32). As Erve CHAMBERS (1987:309) states it;
applied anthropology is the field of inquiry concerned with
the relationships between anthropological knowledge and
the use of that knowledge in order to improve human social
conditions of life”.

Because anthropologists are experts on human problems
and social change and because they study, understand and
respect cultural values and traditions, they should make
policy affecting people. In this view, proper roles for applied
anthropology inctude (1) identifying needs for change that
local people perceive, (2) working with those people to design
culturally appropriate and socially sensitive change, and (3)
protecting local people from harmful policies and projects
that threaten them (KOTTAK, C.P., 2004: 33-34).

To demonstrate how applied anthropology is at work in
Rwandan strategics of development and is doing uscful
work, we have selected vital issues which actually constitute

‘I’ S— S = — — — =
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Rwanda’s crucial challenges after the 1994 genocide against

Tutsi and shown how the Rwandan culiural traditions

have been updated to face successfully those challenges.

The relevance of Rwandan developing strategies based on

cultural traditions is supported by two types of approaches

and sources.

We have given spectacular realizations performed in
different sectors of life and drawn on the following
sources: Rwandan Journals, students dissertations,
reports [rom National Unity and Reconcihation
Commission, National Service of Gacaca Jurisdictions,
legal texts, Review Dialogue which assesses
periodically Rwanda’s government’s actions in
various scectors of life (governance, justice, education,
health, economy and diplomatic relations), as well as
our real-life experience.

The Rwandan developing strategies bascd cultural
traditions are supported by the conclusions drawn from
the studies carried out by great anthropologists and
sociologists on thousands and thousands developing
projects funded by USAID (United States Agency [or
International Development) and the World Bank since
1960 to 1995. Among those anthropologists and
S()Ci()lotgists we may mention Conrad Phillip KOTTAK
(2004, 1998), Michael M. CERNEA (1998}, Cynthia C.
COOK (1998}, Jean Francois BARE (1995), and so on.

But before going ahead, it is necessary to define the key

concepls, namely sustainable development and culture.
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2. WHAT ARE CULTURE AND SUSTAINABLE
DEVELOPMENT?

It is not easy Lo deline culture and sustainable development.
Culture as well as sustainable development is a polysemous
concepl. In 1952, American cultural anthropologists drew
up an inventory of about 150 definitions of culture (DE
MARET, P., 200: 35). Since 1952 stil! many other definitions
have been invented. All those definitions are genuine and
pertinent. The multiplicity of means shows that culture
is very complex. Each definition corresponds to onc or a
certain number of culture’s aspects.

The concept of sustainable development is also polysecmous.
According to MURENZI NGANGO W. (2011:4-5), the coining
of sustainability has ultimalely caused the term to become
ncarly ubiquitous (omnipresent). At other times, it scems
purposefully politicized, such as the use of “sustainability”
in the U.8. Fedcral Agriculture Improvement and Reform Act
(1996), which dclined sustainability as a way “to continuc
primary emphasis on large-scale industrial agriculture for
compelilive production in a global export cconomy. However,
few understand what is meant by sustainable development
and [ewer still have a clear idea of how its promisc might
be fulfilled. The concepts of sustainability and sustainable
development evoke a broad range of questions. It is also
complex. Anyway, let us attempl to give delinitions of
culture and sustainable development which are closer to
the natural context of this article.
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2.1. THE CONCEPT OF CULTURE

In his book Primitive Culture (1871, 1958: 1), TYLOR
defines culture as “that complex whole which includes
knowledge, belief, art, morals, law, customn, and other
capabilities and habits acquired by man as « member of
society”. Tylor’s delinition focuses on attributes that pcople
acquirc by growing up in a particular cullural tradition.
Culture is not acquired through biological inheritance, but
through enculturation, the process by which a child learns
his or her culture. Cultures are traditions and customs,
transmitted through learning and imitation, that govern
(guide) the beliels and behavior, even the personality of
people exposed to them. Children learn such a tradition by
growing up in a particular society, through a process called
enculturation in Anthropology or socialization in sociology.
Cualtural traditions include customs and opinions developed

over generations, about proper and improper behavior.

Alter reviewing about 150 definitions of culture, the
American anthropologists Alfred Lewis KROEBER and Clyde
KLUCKHORN proposed, in 1952, the following delinition (De
MARET, P., 2001: 35): Culture consists of habitual explicit
and implicit models of behavior, acquired and transmiited
by symbols (words and writing). According to thosc authors,
the essential core of culture resides in its traditional idcas
(i.c. resulting from its history) and particularly the values
attached to it. On the one hand a cultural system may be
scen as the product of the action, on the other hand, as
something which conditions the elements ol the coming

aclion.
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According to Clifford GEERTZ (1973: 44), quoled by

Conrad Phillip KOTTAK (2004: 346), “cultures have been
characterized as scts of “control mechanisms — plans,

recipes, rules, instructions- what computer engineers call
programs for the governing of behavior”. Our behaviors
and actions arc shaped by our culture like the working of
computers depends upon its programs. In whatever we do,
it 1s our culture which is acting in us. “People use their
cultural system to define their world, express their [eelings,
and make their judgments. This system helps guide their
behavior and perceptions throughout their lives”. Therefore
we cannot ignore the cultural aspects in the process of
sustainable innovation and development. By the way,
studics done on the World Bank and USAID's projects in
developing countries showed it.

1.2. THE CONCEPT OF SUSTAINABLE DEVELOPMENT

Being sustainable has become the socially prelerable
approach to almost everything. There have been references 1o
sustainable policies, sustainable communities, sustainable
agriculture, sustainable horticulture, sustainable use of the
oceans, sustainable ecosyslems, sustainable housing, not
to mention suslainable businesses, sustainable practices,
sustainable business practices, etc. Sustainable development
as currently used traces its origing Lo the 1987 Bruntland
Report of the World Commission on Development and the
Environment. Expressed simply, sustainable development
is commonly considered to be “the development that meets

:@)___ —s
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the needs of the present without compromising the ability of

future generations to meet their own needs” (SCOTT, J, and
MARSHALL, G., 2005: 652).

Stephen A. ROOSA (in Sustainable Development Handbook),
quoted by MURENZI NGANGO, W., 2011:..7), defines
sustainable development as: The ability of physical
development and environmental impacts to sustain loni.g
term habitation on the planet Earth by human and other

indigenous species while providing:

e An opportunity for environmentally safe, ecologically
appropriate physical development;

e Efficient use of natural resources;

e A framework which allows the improvement of the
human condition and equal opportunily for current
and [uture generations; and

¢ Manageable urban growth.

Sustainable development advocates were increasingly
concerned with managing current events and their possible
oulcomes in a manner that increased the probability of more
favorable outcomes, ultimately offering greater potential for

mankind’s sustained existence on Earth.

There is no universally accepted definition of sustainable
development, nordoalldefinitionsof sustainabledevelopment
yield practical guidelines for policymakers. The concept is
perhaps best defined as development that maximizes the

-_______(@—;—
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long-term net benefits to humankind, taking into account

the costs of environmental degradation. Net benelits include
not mercly income gains and reduced unemployment and
poverty, but also healthier living conditions and other
benelits associated with improved environmental quality.
Interpreted in this way, sustainable development stresses
not the need to limit cconomic growth, as some have argucd,
but rather the need to grow and develop sensibly, to ensure
that the bencelits of development are long-lasting: that in the
most general sense, people become better off over time. Tn our
understanding the sustainable development is inseparable
from a lasting pcace that grants security, tranquillity and
full development o every individual, every houschold and
every human group and to society as a whole” (IRDP, 2006:
11}

2. THE USE OF UPDATED RWANDAN CULTURAL
TRADITIONS FOR SUSTAINABLE DEVELOPMENT:
POLITICAL WILL POLITICAL AND ITS ACCURACY

The Rwandan culture displays many positive practices. For
this reason, argucs the National Unity and Reconciliation
Commission (NURC, December 2009: 5), the Government
of Rwanda dccided {o use these praclices in practical
ways Lo alleviate the governance, economic and social
problems cncountered by the country following the 1994
genocide against Tutsi. In Urugwiro leadership mectings
between May 1998 and March 1999, the problems of unity
and reconciliation among Rwandans were’ discussed. It
appeared that a further challenge to development was the

=@)_____ _
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loss of values such as humanism that was an integral part

of the Rwandan culture. One of the resolutions o resolve
these problems was to reshape the Rwandan culture to
encourage values that can help to build a good Rwandan
citizen. Those values include patriotism for Rwanda and
Rwandans, heroism, better ethical practices, bchavior
appreciated by others, living in peace with other people,
mutual help, respect, integrity, patience, humanism, ctc.

Furthermore, the article 8 of the preamble 1o the 2003
Rwandan Constitution provides the evidence that Rwandans
consider “that it is necessary to draw from our centuries-
old history the positive values which characterized our
ancestors that must be the basis for the cxistence and
flourishing of our Nation” (Republic of Rwanda, Ministry ol
Justice, 2003:7).

The potential of the Rwandan cultural traditions for ithe
Rwandan development were thus intuitively recognized by
the Rwandan Government and exploited it in many scctors
ol people’s life. It is also supported by the specialists of social
sciences who work within developing project sponsored and
funded by the World Bank and USAID (United Stlates Agency
for Inlernational Development) in developing countries since
1974 (KOTTAK, C.P, 1998:453-454; 472-473).

In former time the developing policies, programs and
projects were the lonely business of engincers, ceconomists
and accountants. But since early 1970s, numecrous studics
carried out by World Bank and USAID (United States Agency

I &
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for International Development) showed and demonstrated

that “projects routinely fail when planners ignore the social
and cultural dimension of development” (KOTTAK, C.P.,
2004:17-18}. The potential of development of social groups
and traditional social organizations or institutions has been
recognized at the same occasion,. But they are not laken
into account in the developing projects because of the lack
of social competences required for social engineering within
the project management.,

The job specialists of social sciences (Development Studices)
is to understand and to exploit (or to use) the social and
cultural models of developing countries in order to promotc
their sustainable development (KOTTAK, C.P., 1998:471).
The Job of such specialists is among others to asscss the
social and cultural dimensions of economic development”
(KOTTAK, C.P., 2004:17-18. Since 1974, hundreds
of specialists of social sciences are yearly hired by the
World Bank to apply social sciences to the sociocconomic
development of the Third World (CERNEA, M.M., 1998:167-
57).

Learned [rom past experiences of projects sponsored and
funded by the greatest funders of development (World
Bank and USAID), the specialists of Social Sciences came
to the conclusion that the fact of building the innovation
conceplion on social and cultural structures in force in
the project areas constitutes the best strategy for change
(KOTTAK, C.P, 1998 :472-473).
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The anthropologist Conrad Phillip KOTTAK and his
sociologists colleagues made a restrospective evaluation
of projects carried out by the World Bank and USAID (US
Ageney for International Development) in the developing

countrics. Their objective consisted in evaluating both the
function and value of sociological and cultural knowledge at
various stages of a project cycle (KOTTAK, C.P, 1998 :453).

« The most important conclusion and recommendation made
from this study is that the economic development requires
the adoption of well-founded social sirategics. Each project
must be based on a conception and execution strategy which
is socially founded and culturally appropriate or scnsitive.
The social and cultural engineering is as much important
as technical, financial or economic aspects (...). The results
from this study revealed that taking into account the
sociocultural compatibility is benefitable in economic terms,
notably at the level of economic profitabily rates twice higher
that those of the projects which do not take or insufficiently
take into account social aspects. As far as the cconomic
development is concerned, the sociocultural planification is
not only wishable on a social point of view, but it is also
indisputably profitable » (KOTTAK, C.P, 1998 :1472-454).

“Development [unds are often wasted il an anthropologist
is not asked to work with local people to idenlify local
needs, demands, priorities, and constraints. Projects
routinely fail when planners ignore the cultural dimension
of development. Problems arise from the lack of attention
to and consequent lack of fit with, existing sociocultural

— _.@_;_
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conditions”. “To avoid such unrealistic projects, and to make

development schemes more socially sensitive and cultural
appropriate, development  organizations now  regularly
include anthropologists on planning teams” (KOTTAK, C.P.,
2004: 17- 18).

3. GACACA COURTS

The Gacaca courts arc the most striking example of the use
of the Rwandan cultural traditions to cope with the greatest
challenge ol Rwandan history due to the 1994 genocide
against Tutsi. In 1999 the country thus found itsclf with
2,000,000 detainces and persons suspected of having
committed genocide to be tried with related cosl nearing
2/3 of the budget of the Ministry of Justice for 1998-1999
(MINIJUST, 2004:31-32). Five years after the genocide, only
6,000 cases had been tried. At the rhythm, more than 200
years were needed to try those 120,000 detainees registered
in 1999 (RUBINGISA, J.C, July 2011: 6, quoting the Minister
ol Justice, Mr Tharcisse Karugarama and the Exccutlive
Scecretary ol National Service of Gacaca Juridiction). Most of
them would be tried more than a century alter their death.
In this case, could one resurrect the death to be tried or Lo
wilness?

Rwanda has sourced from its heritage appropriate
responses Lo new life circumstances and the big challenges
it faced. Tn 1999, there were 2000,000 persons 1o be
tried. Need was felt Lo reconcile Rwandans so as 1o restore

their unity. Reconciliation is an obliged “passage” for the
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survival of the society. To address these challenges, Rwanda
drew on her cultural heritage the concepls of gacaca
courls and inyangamugayo, i.e. the spirit of cxcellence,
ongoing concern to avoid being regarded as inadequate, the
sense of honor and the revulsion for dishonour, without
neglecting the achievements of modern law (readjustment
and reshaping gacaca courts in a written [orm). “Tapping
into its cultural heritage”, “learning from the expericnce
of others” (ubwenge burarahurwa), relying essenlially on
onesell (uk’imuhana kaza imvura thise), these are some of the
principles that inspired Rwanda and continue to support its
actions” (SEBASONI, S., 2007: 296-298; 303). It is in this
selling that nearly 12,000 gacaca courts were eslablished
throughout the country to accommodate any requirements
of retributive justice with those of reconciliatory justice like

in the traditional Rwandan sociely.

According to the same source, soon alter the genocide,
Rwanda undertook a quest for justice in response to an
unprecedented situation. It sought advice from various
experts and toured several countries to collect views and
ideas from nations that had experienced the same misfortune
or a similar misfortune. In this connection, an international
conference was held in Kigali. This conlerence climaxed on
elaboration by Rwandaofan organiclaw No 896 0f30/8/ 1996
organizing prosccutions for offenses constituting the crime
of genocide or crimes against humanity committed since 1%

October 1990. This law categorizes “acts of involvement in
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crimes of genocide and classifies perpetrators of genocide

into four categorics:

* The [irst category includes those criminals who
planned, organized, supervised and trained
perpetrators of the crime of genocide and
those who have used their authority to commif
or abet genocide. It also includes those whe
have distinguished themselves in the crime of
genocide and those who have committed acls of
sexual torture,

* The sccond category includes those who have
participated in voluntary homicide or acts that
led to death.

*+ The third category consists of criminals who
have caused serious injury to persons.

* Persons who committed offences  against
property fall under the fourth category.

Finally the two Jast categories were combined into one. The
same law that sceks to combine justice and reconciliation
also provides for the procedure of confession and guilty plea
exactly like in the Rwandan traditional sociely. Many other
attendant measures were taken since the commencement
of this law in Scplember 1996 to refine and balance the
demands of retributive justice and a reconciliatory justice to
enable the Rwandan community to continue to live (Ltogether).
The Gacaca courts were created by the law no40/2001 of 26
January 2001, That law was revised by the law no 16/2004

:@L—— —_— — ————— m—
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of 19/06/2004 (MASENGESHO KAMUZINZ], 2012: 24).
The move {communiqué) taken by the President ol the

Republic on 1 January 2003 is within this perspective and
was motivated by the will to support the objectives of the
Government of national unity to enshrine the rule of law,
to fight injustice and to promote unity and reconciliation
among Rwandans. It also came as a response 1o concerns
about prisoners who pleaded guilty of crimes of genocide,
apologized to their victims and Rwandans. Undcer the Law
on Gacaca courts, genocide perpetrators not falling in the
first category, pleaded guilty and apologized, would sce their
prison sentences reduced by half while they would be serving
the other half performing community service (TIG). Finally,
there are people who may stay in prison a term longer than
what the law provides for their offences because they cannot
be timely tried due to the large number of cases pending in
courts throughout the country; such cases include thosc
for juveniles who were between 14 and 18 at the time the
offences were commitied as well as common law criminals.
All the released prisoners, except the old and sick ones
attend a solidarily camp (ingando) belore reintegration into
normal life. In accordance with this law, those who pleaded
guilty of genocide will perform community service (TIG). The
spirit of the presidential communiqué was subsequently
followed.

Rwanda has opted for Gacaca, a system of justice that is
commensurate with the scale of the genocide and that allows
to punish while best achieving reconciliation. Organic Law
No 40/2000 of 26/01/2001 establishes and organises
Gacaca courts.
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“The success we expect from this law is also {(...) the care

and thoroughness with which Gacaca was prepared and
the meticulousness of precautionary steps assigned to
these courts before trial, a trial likely to be mitigated by
apology sought from the offended and the community ull to
benefil justice and reconciliation. In short, Rwandans, those
humiliated (by the shame of their actions) and those offended,
ull together, wre called on by Gacaca cowrts to walk out of the
darkness where the horrendous genocide threw them. The
people of Rwanda as a whole, not only the accused and the
Judges, but also the witnesses and observers, are called on
to survive death, to walk out of darkness back to life and light
through truth telling. Ukuri kurakiza: truth heals (SEBASONI,
3., 2007: 301)!

In the Rwandan political thinking, this truth is regarded
as a catharsis, i.c., as an “cffect of purgatlion of passions”
(Aristotle), a “response of releasing or eliminating affects
(natural ability) repressed for a long time in the subconscious
but responsible for psychic trauma” (Petit Robert). The
cathartic “acts as a powerful purgative” prompting “the
need Lo say, to shout, and to release one’s feclings to
avoid madness”. It is the firm belief thal prevails in gacaca
trials. It [rees an individual from hatred towards others and
the desire to exterminate them (SABASONI, 8., 2007: 10-11
and 143]).

The common habitat in Rwanda is a feature quite unique
in Africa. There is no separate habitat in Rwanda between
the so called “three ethnic groups”. These live side by side
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and have a mixed habitat. Elsewhere in Africa, tribes and

their habilats are juxtaposed, each ethnic group having its
own lerritory. When one is driven out of some place, they
go back home, i.¢. on the territory of their ethnic group. For
Rwandans, sweet home is Rwanda and when one is driven
from home they must leave Rwanda. It is this pcculiarity
of the common habitat in Rwanda which also explains the
genocide of proximily; hence the need for proximity justice

or trials.

Ultimately, one of the results expected from gacaca trials 1s
to restore the neighbourhood ties, mixed or common habitat
and the will to live together which were severcely undermined
or challenged by the successive massive exiles for a whole
generation (1959-1994) and denied by the genocide against
Tutsi in 1994. The gacaca trials can relieve genocide crime
perpetrators of their fear and reassure all the victims to live
a lasting peace in a common habitat that grants security,
tranquillity and full development to every individual, cvery
houschold and every human group and to socicly as a
whole” (IRDP, 2006: 11).

As the National Unity and Reconciliation Commission
(2009:30) puts it, « Gacaca courts were cstablished in 2001
after it was noticed that the modern judicial system was
visibly overwhelmed with the number of persons suspected
of having committed genocide. This situation led the
government of Rwanda to set up a traditional participatory
system of justice that would resolve conflicts within the
community, known as Gacaca. The Gacaca kicked off its
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operationswith theelection of 1 9,000 judges-inyangamugayo

(persons of integrity) to seat in more than 12,000 courls

installed in all villages countrywide”.

The Organic Law No 40/2000 of 26/01 /2001, which
established and organised Gacaca courts, came to im plement
the recommendations of Urugwiro leadership meetings
held between May 1998 and March 1999, The election of
15,000 judges-inyangamugayo was followed by the official
launching of the pilot phase of the Gacaca process by the
President of the Republic of Rwanda on Jurne 18", 2002, Only
12 sectors were concerned. In November 2002 the Gacaca
courts’ activitics were extended to 100 seclors, On the basis
of this first test, the first law relating to Gacaca court was
revised by the law n® 16/2004 of 19/06 /2004, By then, the
Gacaca courts were officially launched on national scale.
The trials began in March 2005 in the pilot sectors and in
July 2006 on national scale. The law of 2004 was revised
by successive laws: laws n° 28/2006 of 27/06/2006, n°
10/2007 of 01/03/2007 and n° 13/2008 of 19/05/2008
(Exccutive Secretary ol the National Service of Gacaca,
December 2009).

The Gacaca jurisdictions functioned at all levels of the
administration’s country. In 2004 the Republic of Rwanda
had 9,201 administrative cells, 1,546 sectors, 106 districls
and 12 provincees. Al cach level were established Gacaca
courts. In total there were 10,864 Gacaca Jurisductions
which worked simultancously on the assembly line. The
9,201 jurisductions functioning at the cell level sought the
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facts, classed the accused persons in calegorics and tried
the presumed criminals of the fourth category, The 1,546
jurisductions at the sector level were preoccupied by the
third category while the jurisdictions at the district level
were concerned by the facts of the second category and the
appcals from the third category. Lastly, the Gacaca courts
at the level of provinces were occupied in trying the alleged
culprits of the second category (...).

When the system set to work on al nalional scale, all
the Rwanda resembled a vast public hearing room in the
open air. All the country was involved in legal proceedings
with itself, and all the people were in open public court.
Everywhere, al the same days, al the same hours, on all
hills of the country, from the cell to the province levels,
the Gacaca Jurisductions were at work. It is somecthing
without precedent worldwide and throughout the history
(MUGESERA, A., 2012:2-4).

Asonemay notice, thecare, thoroughness andthe pragmatism
with which the reshaped Gacaca courts have been prepared
and the meliculousness of precautionary steps are admired
by many observers. They explain the scope of the work done
during the 7 last years, between March2005 and August
2011, The Executive Secretary of the National Scrvice of
Gacaca Courts, Mrs Domitille MUKANTAGANZWA, revealed
that until July 2011, 1.5 million trials have been prosecuted
and cnded by Gacaca courts. She precised that 500,000
trials rclated to the crime of genocide and the remaining
cases were about lootling and destroying goods (RUBINGISA,
J.-C., August 2011: 6).
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Until December 2009, « Over 60,000 suspects have confessed

and have been temporarily released. They are living once
again peacclully side by side with those they offended”. At
cach prisoncrs release, 1000 prisoners undergo Ingando.
conceived as a tool to build coexistence within communities,
At the end of 2009, 46,688 prisoners had already undergone
Ingando (National Unity and reconciliation Commission,
NUR Review Magazine, December 2009:13 and 24).

Table no 1: Number of cases tried by Gacaca Courts
between 2004 and 2012

Cases tried 3 category 2mM category 1' category

1,951,388 criminal trials | 1,270,336 (65.1 %) | 649,599 (32.3%) | 31,453 (1.6)

1,678,672 guilties 1,220,471 (72.7%) | 433,471 (25.8%) | 24.730(1.4%)

272,716 released \ 49,865 (18.3) 216,128 (79.3%) | 6,723 92.4%)

Source: Service National des Juridictions Gacaca (SNJG)
quoted by Antoine MUGESERA (2012: 7}

According to the data from the National Service ol Gacaca
Jurisdictions at the end of January 2012, about 2,000,000
cases were tried (MUGESERA, A, 2012:1). Beside of Gacaca
courts, another instilution which is at all levels of the

country is “Imthigo” {performance conlracts).
4. PERFORMANCE CONTRACTS (IMIHIGO)

[n Rwandan tradition, performance contracts (Imihigo) refer
to an ancestral military rite during which the commanders

and the members of different battalions commit publicly and
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solemnly to perform an achievement out of the ordinary,

in order o cxhibit their exceptional bravery, heroism,
patriolism and commitment to the nation. The cvening
belore the batile, the King used to convence the warriors
ol all battalions and give them “the beer for challenges”
(Inzoga y’'Imihigo), so that they brave each other. He used
to cxplain the goal of the war, and, appcaling to warriors’
pride, tell them: “The person, who thinks he 1s wining the
war by killing the enemy before others, may come and drink

this beer”,

The commander of cach battalion defiantly stands by turns,
declaims his remarkable feats of arms and skills, bets his
relatives, battalion he will be the first person to kill the
cnemics and thus win the war before others. Then one
says thal he has challenged others Lo do better (COUPEZ et
KAMANZI, 1970: 27-28). On their return home, the heads of
the battalions organized imposing ceremonies to pay homage
to the King and make a report on their exploits during the
war. The new feats of arms were incorporated into the
previous ones and declaimed in {ront of the King. Morcover,
they announced by the same occasion more exploits at the
next time. These ceremonies are called “Kwesa imihigo”. The
heads ol battalion, who took up a challenge and honored
their commitments beyond their bets, were given cows, hills
to govern, and decorated as highly distinguished persons

for bravery and heroism.

“Imigo” have been integrated into the Rwandan

administrative, political and economic practices since
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March 2006. As the Ministry of Local Administration,
Good Governance, Community Development and Social
Affairs (MINALOC, 2007; 73-76) so rightly argued, the

performance contracts are the Rwandan authentic answer

to the problems of the efficient local governments’ reform
and management’s change. The performance contracl was
established by the article 25" of the Law n® 08/2006 of
24/02/2006 delermining the organization, structurce and
functioning of the District.

This law was preceded by a retreat of four days {(from 9™ to
12" 2006) which brought together the Executive Committees
of all the districts of the country, MINALOC, MINCOFIN
(Mil’fistry of Finance and Economic Plannification) in order
to examine the modalities of the performance contracts’
efficient implementation into administrative and political
practices as well as in the process economic development in
Rwanda. The performance contracts are operational in all
domains and at all levels: villages (cells), sectors, districts,
provinces, ministrics, associations, Non Governmental
Organizations, private and public companics, cooperalives,
civil society, elc.

According to MINALOC (2006: 9-10), each performance
contract

1. identilies a certain number of clear prioritics on the
basis of the local potentialitics and national prioritics
and programs (Vision 2020,Economic Development
and Poverty Reduction Strategies, EDPRS);

e)f o



ULK Scientific Review N'27,2012

2. determines specific objectives with their obscrvable
and mecasurable indicators;

3. Shows how the follow up and the evaluation of the
projects relating to those objectives will be regularly
done monthly, quarterly, half-yearly, and yearly;

4. specilies the mechanism of giving all local leaders,
aclors, partners and people a sense of responsibility
and inciting them to actively participale in the projects’
planning, execution, follow up and e¢valuation in order
to achieve the specified objectives.

The performance contract is signed between the Mayor of
the District on the behalf of the district’s population and
the President of the Republic of Rwanda. Each head of the
family have to sign a performance contract with his cell,
The latter signs its performance contract with the scctor.
The scctor’s population represented by the mayor signs the
performance contract with the District.

Imposing ceremonies are annually organized at the national
level during which the exploits donce by different districts
are reported and evaluated in front of the President of the
Republic of Rwanda. The mayors, who took up challenges,
were given rewards and prizes and decorated as highly
distinguished persons for bravery and heroism by the
President of the Republic of Rwanda so that they continue
to be ahead of others. The analogous ceremonics take
place at the levels of cell, sector and district. At all levels
of the local governments, mayors of the districts and the
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Executive Sccretaries of sectors and cells, even familics arce
thus exhorted to greater efforts.

5. ITORERO RY’IGIHUGU

The traditional school organized at Gako in the District of
Bugescra near Kigaliis another illustration of the use of
Rwandan cultural traditions to face to the Rwandan modern

{ challenges. It started functioning in 2007. Its lasl sesslon,
which was held in July 2011, was devoted to about 300
students [rom the Rwandan Diaspora in western countries (
BIZIMANA, V., July 2011:6). Itorero prolongs the philosophy,
mission and stralegies of Ingando (Camps de solidarite) but
applics them deceply.

Historically, in Rwanda the Iorero ryIgihugu was a
Rwandan’s school ; it was the channel through which the
nation could convey messages to the people regarding
national culture in arcas such us, language, patriotism,
social relations, sports, dancing and songs, defense of the
nation, ctc.(...). Parlicipants were cncouraged to discuss
different national programs and positive values of Rwandan
culture, The Norcere tradition also provided the formative
training for leaders of the nation. Itorero participants
understood that cultural values could help them develop
their judgment, psychology, work and mutual aid, lifc and
collaboration with others.

National fighters and grassroots leaders were selected from
Intore (persons who have succeeded in Itorero, national
school of the excellence) , as participants in Itorero. [torero
was nol exclusive, cven captured foreigners could have
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access o it and if they behaved fairly, could be rewarded like
others. Not all intore received cows or hills, these rewards

were rescrved for the best graduates. Apart [rom military
training, participants could benefit from other training in
body to body struggle, splaying away, jumping, racing,
Javelin throwing, shooting, endurance, cte. Participants also
benefited from receiving other cultural training including:
palriotism, attachment to the¢ Rwandan spirit, wisdom,
heroism, unitly, laboos, cloquence, hunling, not lo be
deserters, cte. (NURC, May 2009: 7-8).

Nowadays, Ilorero ry’lgihugu is a Rwandan cultural centre
which mentors Rwandan citizens on civic education that
cnables them to embark on economic and social revolution,
Itorero ry’igihugu is a way of gaining information about
the country and the contribution to development using the
values of Rwandan culture. It is a place where all sclected
Rwandans mecet and are mentored on having objectives
and vision in their ways of working and life; where they
arc taught the national objectives and the ways to achicve
them by using the Rwandan culture. This in turn will help
them o motivate and sensitize other people io be Intore
(person characterized by his knowledge of Rwandan cultural
values), Imfura (noble person) and Intwali (hero) (NURC,
May 2009:11}.

A high level retreat at Kagera Game Lodge in February
2007 mandated institutions including the Ministry
of local Government, Good Governance, Communily
Development and Social Affairs, Ministry of Education,
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Ministry of Sports and Culture and the National Unily and

Reconciliation Commission, to establish strategies Lo make
the Vision 2020, the Millennium Development Goals and
Economic Development and Poverty Reduction Strategy
understandable 1o Rwandans. They were also mandated to
encourage the aclive participation of the Rwandan people in
achieving these strategies through changes in mindsct and
ways of working. The Cabinet Mecting ol 12 November 2007
approved the creation of the “Itorero ry’Tgihugu” as the main
contributor to speeding up mindset change and through
this achieve the objectives of the Vision 2020, This program
was publically launched by His Excellency the President
of the Republic on 16 November 2007 in the Parliament
(NURC, May 2009: 5-6, NURC, NURC Review, December
2009:8). The Itorero ry’lgihugu provides a culturally bascd
channel that helps to mentor Rwandans on many dilferent
things, including re-cducating them in the good cultural
values that should characterize the Rwandan citizen. Then,
by using thesce achieve real development. Ilorero ry’Igihugu
has a mission o tcach Rwandans on “actively participating
in mindsct change of Rwandans about economic and social
revolution” (Spcech by the President Paul KAGAME at the
closing ceremonics of activities of Teahers’ Torero, April
2008).

[torero ry’lguhugu has a vision and a mission (NURC, May
2009: 12-13). The vision of Itorero ry”lgihugu is, in the
future, to have “Rwandans:

1. With a shared mindset and values to promote their
unity and patriotism,
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2. Awarc of the goals of the counlry, ways to achieve
them and their contribution in implementing them,

3. Sclf confident in solving their problems,

4. Characterized by the same and shared vision to
strive for sclf development and pride 1o develop their

country.
To achieve this vision, [torero ry’lgihugu has the mission to:

a. Mentor intore suitable for the country and available
in all categories of Rwandans:

¢ Characterized by the values based on the
Rwandan culture which are: patriotism,
sustainable Rwandan spirit, nobility, heroism,
taboos; and also based on national development
programs.

» Intore must be the motivation [or positive
change in terms of mindsctl, bchaviors and
service delivery in their place of residence and
work.

b. Promote opportunities for development using
Rwandan cultural values, identify taboos that
inhibit the development of the country, {ight violence
and corruption, eradicate the culture of impunity,
strengthen the culture of peace, tolerance, unity and
reconciliation and eradicate the genocide ideology
and all its roots.
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c. Praise dignity (ishema) and heroic aspects (ibigwi) of

Rwanda and Rwandans.

The lollowing ligures show that Rwanda uses intensively
its updated cultural traditions to cope with ils critical
challenges.

Table n°2. Social categories mentored by Itorero
ry’Iguhugu from 2007 to 2009

Categories ofintore | Number
Local leaders
. , 23,862
| Abayobozi blnzego Z'ibanze
Primary and secondary school teachers
“,' i 43,600
Abarezi
Sector Executive Secretaries 403
‘ 415 (plus 300 in July and
Students from Diaspora
| - - August 2011)
Coffee parthers
598
Abahinzi ba kawa
Parthers in medicine {community health
workers) 45 210
Abafatanyabikorwa mu bizima g -
Agronomists and veterinaries 1.140 _
Total - 115528 i

Source: NURC, May 2009: 30; NURC December 2009: 9;
BIZIMANA V., 2011:6.

The social category of community health workers occupics
the first place. It is followed by Primary and sccondary school
teachers whercas local leaders occupy the third posilion.
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6. UNDERLYING CULTURAL PRINCIPLES OF THE LAND
SHARING (ISARANGANYA)

One may think that the land sharing was a provisional
aclion (measure) linked to the massive comeback of ancient
and new refugees after the genocide against Tutsi. It is
not true. The land sharing is a way of reconstructing the
common habitat and social tissue tattered by successive
cxiles and the genocide. It is rooted in Rwandan traditions
and cusioms. Its aim was the restoration of the common
habitat which characterizes Rwandan socicty since
centuries and centuries. As shown in this paper, the land
sharing is the Rwandan riposte o the stralegy proposcd
hy some western countries and consisting of dividing the
country into Tutsi land and Hutu land, as a way of lacing
to the Rwandan challenges after the 1994 genocide against
Tutsi. Furthermore, that land sharing was subsequently
and definitively confirmed by the registration of individuals’
landed properties according to current land law as
demonstrated in the following paragraphs.

We show in this section how the resettlement of over 3 million
former and new Rwandan refugees in the same lands was
inspired by the Rwandan cultural traditions according to
which Tutsi, Hutu and Twa have shared mixed or common
habitat since centuries. In Rwandan rural arecas, where
morc than 80 % of people live on agriculture to survive,
the land constitutes the lonely source of life and hope, the
shicld against extreme poverty. Thercfore the social peace
in Rwandan rural zones depends to a certain extent on the
way in which land conflicts are managed and resolved.
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After the 1994 genocide agamnst Tutsi, the Rwandan

Government ol National Unity faced the crucial problem
of repatnation and resettlement of over 3 million lormer
and new Rwandan refugees in the same lands (NURC,
December 2009: 13). This problem was not casy becausce
of the Rwandan political history. As S. SEBASONI (2007:
10-11, and 143) put it, the neighborhood ties, mixed or
common habitat and the will to live together were severcly
undermined or challenged by the successive massive cxiles
of Tutsi for a whole generation (1959-1990) and denied by
the Rwandan genocide in 1994,

The former refugees are those Rwandans who had been
driven out of Rwanda in 1959-1962 and during Kayibanda
and Habyarimana’s regimes. The new ones were the
Rwandans who [ed their country in 1994 when the RPF
{Rwandan Patriotic Front) conquered Rwanda and stopped
the genocide. All the kinds of refugees had been foreed to
abandon their lands but hoped to retrieve them. The former
refugees went back home in 1994 when the new ones werce
flecing the country. The new refugees came back home in
1996 after the breaking up of Rwandan refugees’ camps in
castern Congo.

The so-called western specialists of African issues suggested
cagerly the country’s partition into Tutst land and Hutu land,
believing that the coexistence between Hutu and Tutsi in the
same couniry was practically impossible. As S. SEBASONI
(2007 :22-23) put it in December 2003,” there are some
members of the international community who maintain the
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cthnic interpretation of the problems of Rwandan society
and cven want to impose on Rwanda a political model based
on “cthnic groups”.

The new Rwandan authorities chose a solution which has
profound roots in the Rwandan traditions since many
centuries, even millenniums. Indeed, since time immemorial,
Tutsi, Hutu and Twa used to share the common habitat,
Stll according to Servilien SEBASONI (2007: 10-11), “the
common habitat of all Rwandans has always been peculiar
to Rwanda. In Africa, Rwandan habitat is authentic. Of all
times, there has never been separate settlement between
the three ethnic groups. In Rwanda, cthnic groups have
always had a mixed habitat unlike true ethnic groups found
in other countries neighbouring Rwanda and Burundi.

The mixed habitat constitutes supplementary evidence that
there is only one ethnic group and not three in Rwanda.
Indced, according to Denys CUCHE (2001: 85), the objective
primordialist theories define ethno-cultural identity on
the basis of a certain number of determining criteria such
as common origin, language, culture, religion, collective
psychology (basic personality), link with common territory,
ctc. To the objectivist theories, a group without his own
language, his own culture, his own territory cannot claim to
constitute an ethno-cultural group. It cannot at all claim an
authentic cultural identity”.

Onc of Rwanda’s major challenges is (o restore strong tics

between neighbours”, as it was the case in the former times”,
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by sharing lands between former and new refugees in same

arcas (Isaranganya). The sharing of owned land system was
recognized by the Organic Law n® 08/2005 of 14/07 /2005
determining the use and management ol land in Rwanda.
The article 87 of this law stipulates (Republic of Rwanda,
September 2005: 36-37): “The State has the responsibility
of giving land o persons who were denied their rights of
landlorship. The lands given to such persons mainly consist
of:

1° escheat land,

2° public or state owned land;

3° land in Public domain or Province State owned land;

4°land in Public domain or Private District, Town or
Municipalily and the City of Kigali owned land;

5° Sharing of owned land.

Without prejudice to article 20 of this organic law in relation
to land that cannot be sub-divided, land sharing which was
conducted from the year 1994 is recognized by this organic
law. Holders of such land shall enjoy the same rights as
those under customary holdings. Matters related to sharing
of land which is mentioned in this article are not subject
to compensation that is provided for this organic law. The
order of the Minister holding land in his or her attributions
determines the modalities in which sharing of land is
conducted”.
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In order to have an idea on the concrete procedures ol land
sharing on the field, we have analyzed the reports relating
to land sharing in Gataraga sector, Musanzc Distlrict, in
Northern Province (KAMALI BIDOBE, A, 2009; 58-59). Each
report pertaining to land sharing has four partics. The first
one mentions the persons or familics who claim the same
plot and the genuineness of their rights. The latter must be
confirmed by witnesses having lived in the neighborhood
of that plot. The families (their descendants or ancestors)
who sold before the exile or had never lived in the place,

according to the witnesses, were excluded from the sharing.

The second part of the report describes the land to be shared,
its surface, limits and location. The third part is devoted to
the rough sketch of the shared land and the atmosphere in
which the sharing had been done (transparence, tolerance,
mutual understanding). The last part is constituted by the
signatures of the persons who attended the land sharing:

1. the familiecs who have shared the land are cach

represented by five persons,

2. at least 20 wiltnesses (the number varies between 20
and 28 witnessces according to reports);

3. local authorities and leaders: Exccutive Sccretlary
of the Cell (Umudugudu) who signs the report as
the Sccretary, some of the members of Consultative
Committee (Njyanama) of the cell and scctors. After
the sharing, the assembly is invited to a convivial

ceremony (Ubusabane) at a given day.
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The sharing reports are the evidence asked for the land
registration. The syslematic peasant lands registration
in the country began in 2007 in the Northern Province,
precisely in Rwaza scctor, the pilot zone for that operation
(UZAMUKUNDA, S., 2010: 2-3). The peasant land
registration gives access to the bank credits and make safe
transactions ol leasing and buying (UVENHOVEN, R., 2008:
1). Moreover, a good land sharing undoubtedly contributes
to restore a sustainable peace and consolidate the social
cohesion ol Rwandans. The researches carricd outl between
2005 and 2008 on the evolution of the social cohesion in
Rwanda show it. Even if the land sharing is not the lonely
factor of social cohesion, its contribution to the latter cannot
be denied in rural socictics.

Table No. 3. The expression of mistrust in the surrounding
communities by province

Mistrust is still evident in surrounding communities
Opinions expressed in

PROVINCES |percentage of respondents TOTAL
YES NO No opinion

EAST 58.1 39.1 2.8 100.0

NORTH 50.4 47.5 2.1 160.0

WEST 61.1 36.2 2.7 100.0

SOUTH 53.1 43.7 3.2 100.0

CITY OF

KIGALL 54.2 43.2 2.5 100.0

TOTAL 55.7 41.6 2.7 100.0

Source: SOCOS, November 2008
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Regarding clear and manifest mistrust in the surrounding

communitics, the Western Province tops the list in 2008
with 61.1% of respondents who stated this in this province.
It is followed closely by the Eastern Province with 58.1%
ol respondents. The two provinces stand outl in 2008 by
their particularly high level of interpersonal mistrust
compared to other provinces: 49% of respondents in the
lwo provinces against 38% of respondents in the Northern
and southern provinces, with the Cily of Kigali drawing
closer to them. The Northern Province has the lowest level of
mistrust in the surrounding communitics because 47.5% of
respondents rejected the proposition that “mistrust is still
cvident in their community. It is followed by the Southern
Province and the City of Kigali with respectively 43.7% and
43.2% of respondents who do not agree with this proposal.
As we have alrcady shown, the provincial variations in
levels of interpersonal trust and mistrust in surrounding
communities 1s justified by both the magnitude of genocide
and population movements following the genocide. Indeed
the difference is huge between those who witnessed the
unbearable horror of the genocide and thosec who know
it just by hearsay (...).The lowest level of mistrust in the
surrounding communities noticed in the Northern Province,
which includes Musanze District, is also explained by the
success of the sharing land between ancient and new
refugees, that success being very mitigated in the Western
and Eastern Provinces (KAMALI BIDOBE, A., 2009: 73-76,
NZABANDORA J. et al., 2009).
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7. KWITA IZINA CEREMONIES AND THE RWANDAN
GORILLAS’ CONSERVATION

In development, conscrvation or health projects or schemes,
anthropologists study the local people’s social behaviors,
practices {customs, habits), belicfs, knowledge, know-how,
and compare them with the scientific knowledge and know-
how, by showing thcir similarities and their differences. They
then seek the means and strategies which enable to maintain,
reinforce, encourage, and strengthen the similarities, and
design ways able Lo eliminate cultural aspects that can harm
or hinder { impedce) the scientific action. As illustration, let us
give an example taken in Antilles: As C. LESNE, a psychiatrist
who had practiced in Antilles, put it: “The psychiatrist uses
anthropology Lo determine at which extent the scientific
medical knowledge and know-how are tally with the system
of beliels and representations of a given sociely; and at
which extent they are discordant or contradictory; and then
design the mceans to reduce those divergence (dilference,
discrepancy, deviation, disagreement) (AMADES, quoted by
M.-E. GRUENAILS, 1995: 200).

On his behall Pierre de MARET wonders: « What lypes
of knowledge and know-how have the scientists of the
conservation of National Parks (modern conservationists)?
And what type of knowledge and know-how can we found
among local people and based on traditions (local pcople’s
knowledge and know-how)? At which extent are the two
types of knowledge and know-how different or similar?
How to make them understanding cach other? How 1o
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make them collaborating together in development and
conservalion policies and projects? (de MARET, P., 2000).
Within any socicty the Applied anthropology distinguishes
the social and cultural lfactors favorable to the projects from
those which may hinder those projects. Then it designs
and ¢xamines how to maximize [avorable social factors and
minimize the harmful factors to thosc projecls or policies
via culiural and social engincering, instcad ol using power
to impose Lhemselves on local people, given the fact that
imposed projects always fail, and the ccological, cconomic
and social costs ol that failure are oo expensive, as shown by
the past of Virunga Volcanoes National Park al its beginning
(1925-1947) (NZABANDORA N.M.J., 2008 and 2011) and
expericnees of other protected arcas allover the world. Thus,
Applicd Anthropology makes projects and policies culturally
and socially appropriate, sensitive and acceptable for local
people. The applied anthropology’s concerns arc not to
replace scientifically recognized action, but o improve it,
to enhance it, as it is the case in health policies (related to
¢pidemiology, community health-care services or workers)

and development projects.

Whal is usually important for medicine order is actually to
find the cultural and social interrupter (swilch} which will
allow the physician to act and to be efficient (GRUENAIS,
M.E.,1995: 209). Applied anthropology sccks anchoring
tics, points or zones for the implementation of hcalth,
development, and conservalion policies or projects in local
social and cultural structures (organizations} and undertakes

appropriate social and cultural engineering in favor of
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that anchorage. This thought does fit in with the Georges

BALANDIER’s theories of social and cultural dynamic,
according lo which the actual and durable change arises
from the combination of forces from inside with the lorces
[rom outside (forces du dedans et du dehors, BALANDIER,
G, 1974). Let us now give illustrations concerning the use
of Rwndan cultural traditions in order to improve Nature

conservalion.

Reviving the Rwandan tradition of assigning nouns (o
human babics and small calves, Rwandan authorilics
organized in June 2008 grandiosc ccremonies during
which twenty gorilias’” babies were given nouns. Contrary
to the previous years (2005 for example), the ceremonics
of Jun 2008 gathered together national and international
agencies, associations and NGOs, from the three countries
surrounding the Birunga volcanoes (Rwanda, Uganda and
Democratic Republic of Congo), and which are concerned
with Nature conservation and local development. Those
ceremonies were organized around the Rwandan Natlional
Park of Volcanoes in the North-West of Rwanda. They lasted
a whole week punctuated with traditional songs, siorics,
poctries relating to nature conservation, ascription of nouns,
and other cultural great expressions of joy, workshops
with local population about conservation policics and
local development originated from tourism’s revenues, and
finally the unveiling of the monument erected in memory of
Birunga volcanoes’ gorillas.

—————
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The ceremonies culminated on June 21%, 2008 in the

christening of twenty babies’ gorillas. Among them were
twins. Other babies’ gorillas have been christened in June
2011 during analogous ceremonies. Once again among
them they were twins. Twins among gorillas became a
peculiarity of the National Park of Volcanoes in the North-

western Rwanda,

Rwandan traditional ceremonies relating to making names
for pcople and cows arc thus applied to Nature conservation,
Indced, those popular and political ceremonies integrate
Naturc conservation into Rwandan cullure and traditions
and link it with them. They bring it closer local cultural
sensibilities. They put the local culture and traditions in
the service of mountain gorillas’ conservation in Birunga
volcanocs and certainly contribute Lo enhance it.

That i1s why the organization of that kind of ceremonics
is highly commendable. However T would like Lo suggest
pushing on with the use of Rwandan cultural traditions in
the Rwandan Nature conservation policy, for example by
officially proclaiming gorillas as Rwandans and Rwanda’s
tolemic animals. Totems are very known and worshiped in
Rwandan traditions. In Rwandan traditions totemic animals
arc with the clans the determining lactors of individual
and social identilication. They are the emblematic symbols
of clans and their members. Rwanda became [amous in
the Western countries, especially in Europe and America
because of its mountain gorillas. Morcover, all Rwandans
are very proud of that. Artistic representations ol mountain
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gorillas that onc [inds all over the country give evidence of

that prolound fecling.

In popular imagination, totemic animals are considered
the source of the happiness, good fortune, well being, and
prosperity of the people (individuals as well as their clans)
they symbolize. The mountain gorillas of the Rwandan
National Park ol Volcanoes malch that popular perception
relating Lo totemic animals. Indeed, the mountain gorillas
make Rwandans happy because they are today the [irst
source of forcign currency of Rwanda (RWANYIZIRI, G.,
2008: 46 and 55).

Another example of the application of anthropology to Nature
conscrvalion in Rwanda is the recent incorporation of the
traditional sacrced arca of Gihondohondo, near Nyakinama
and Ruhengeri cily, into the National Park. The sacred
zone of Gihondohondo have been cfficiently protectled
since centuries and centuries, despite the development of
Ruhengeri cily and the growth of its population, thanks to
the local beliels, taboos and socio-religious and political
praclices, as, among others, an initiating place of Rwandan
pre-colonial kings, such the [amous Rwabugiri Kigeri IV
and many other previous kings. In this case a link is madc
between local traditional sirategies gfNature conscrvation
and the modern ones. This transition needs an cllicient

social engincering as scen above.
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CONCLUSION

The Rwandan authorities have had the ingenious and
pragmatic intuition of the Rwandan cultural traditions’
potential for development. They exploited them in order to
face the Rwandan tremendous challenges alter the 1994
genocide against Tutsi. They have reached the spectacular
results after only 15 years. The relevance of Rwandan
intuition and pragmatism are scientilically validated by
rescarches relaling to the retrospective evaluation  of
numecrous projects carried out by the World Bank and
USAID (US Agency for International Development) in the

developing countries.

Learning from past experiences of projects sponsored by the
greatest funders of development, the specialists of Social
Seiences came to the conclusion that the fact of building
the innovation conception on social and cultural structurces
in force in the project arcas constitutes the best strategy for
change (KOTTAK, C.P, 1998:472-473).

The anthropologist Michael M. CERNEA (1982: 133)
worked on fifty-seven projects. His collcague Cornard Philip
KOTTAK and other sociologists made in 1998 a retrospective
evaluation of 337 projects carried out by the World Bank
and USAID in the developing countries and [inished between
July 1992 and April 1995. Their objective consisted in
evaluating both the function and value of sociological and
cutlural knowledge at various stages of a project cycle
(KOTTAK, C.P, 1998:453). Those studies showed that the
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economic prolitability and the sustainability of developing

projects depend upon the taking into consideration of local

cultural and social aspects.

The most importlant conclusion and recommendation made
from that study is that the economic development requires
the adoption of well-founded social strategies. Each project
must be based on a conception and execution stra Llegy which
15 socially founded and culturally appropriate. The social
and cultural engineering is as much important as technical,
financial or cconomic aspects.

The results [rom that study revealed that talking into account
the sociocultural compatibility is benefitable in economic
terms, notably at the level of economic profitabily rales
twice higher than those of the projects which do not take
or insufficiently lake into account social aspects. As far as
the cconomic development is concerned, the sociocultural
planning is not only wishable on a social point of view, but
it 1s also indisputably profitable economically (CERNEA, M.
M., 1982:133; CERNEA, M. M., 1998: 33; KOTTAK, C.P,
1998:473;453).
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ABSTRACT

This article entitled he promotion of migration& cmigration
for economic and social well-being of unprivileged people in
least developed countries (LDCs).Cuse study of the fourth
United Nations conference on the least developed countries,
Istanbul Turkey, period 9th -13th may, 2011, which the
writer attended.

It stutes that Migration can promote economic and social well-
being and improve education and health owtcomes. It may
be seen as an expression of the free choice of people where
to live in the pursuit of new opportunities (UNDP, 2009). In
other words the non-respect for fundamental hurman rights
like; rights of equality, liberty, personal freedom, safety and
security and a decert standard of living, among others, can
act as a major driver of emigration. However, and fortunately,
where these people run to, is where they find their hidden
fortunes which they eventually share with their relatives
back home as thus improvement of their social well-betng.

However, migration can also lead to a trade —off in rights of
migrants through better opportunities abroad, and improve
the well being of fumily members at home through the
remittances sent (Kiugan and Pereira, 2008). Migralion can
also lead to a blockage in rights by depriving migrants of their
human rights if adequate protection in the host country is not
assured (Klugan and Pereira, 2009). Diaspora members and
migrants can promote the transfer of skills, technology, capital
and ideas, while migration can be a livelihood strategy and
improve the conditions of both the migrant abroad and family
members lefl behind, including in conflict —affected and post-
conflict situations. Financial remittances may well be the most
tangible and direct link between migration and development,
but these are only one of many dimensions (Klugan and
Pereira, 2009). It is from the above perspective thal the writer
decided to show lo the prospective readers how migralion
and emigration can come in to save the unprivileged people
in the LDCs
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GENERAL INTRODUCTION
1. Background

This rescarch paper aimed at examining the promotion of
migration & ecmigration for economic and social well-being
in least developed countries (LDCs). Migration can promote
cconomic and social well-being and improve education and
health outcomes. It may be seen as an expression of the
[ree choice of people where to live in the pursuil of new
opportunities (UNDP, 2009). Human rights arc inlegral
part in the exercise of such choices and participate in the
decisions that affect people’s lives (UNDP, n.d). The non-
respect for undamental human rights (c.g. rights of equality,
liberty, personal freedom, safety and sceurily and a decent
standard of living, among others) can act as a major driver
of emigration. However, and fortunately, where these people
run to, is where they [ind their hidden fortunes which they
cventually share with their relatives back home as thus

improvement of their social well-being.
2. Problem Statement

Human mobility can be instrumental in the realization ol
the quest for the protection of human rights of migrants
Lhrough better opportunities abroad, and improve the well-
being of family members al home through remittances.
However, migration can also lead to a trade —off in rights
of migrants through better opportunitics abroad, and
improve the well being of family members at home through
the remittances sent (Klugan and Pereira, 2009). Migration

&
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can also lecad to a blockage in rights by depriving migrants
of their human rights il adequate protection in the host

country is not assured (Klugan and Pereira, 2009). Diaspora
members and migrants can promolte the transfler of skills,
technology, capital and ideas, while migration can be a
livelihood strategy and improve the conditions of both the
migrant abroad and family members lefl behind, including
in conflict —affected and post-conflict situations. Financial
remittances may well be the most tangible and direct link
between migration and development, but these are only
one ol many dimensions (Klugan and Pereira, 2009). It is
important that the opportunities of migration be seen as
one factor among others in the context of nccessary local
and national policies, to eradicate poverty and promole
human development. It is from the above revelations that
the researcher wanted o show the readers the promotion of
migration& emigration for economic and social well-being
of unprivileged people in least developed countrics (LDCs).

Research Question

Does the promotion of migration & cmigration lecad to
improved economic and social well-being of people in LDCs?
(2010-2011)

3. Research Hypothesis

The promotion of migration & emigration lead to improved
cconomic and social well-being of people in LDCs,
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4. Research Objective

To {ind out how migration & emigration lead to the improved
cconomic and social well-being in least developed countries
(LDCs).

5. Research Design

Churchill (1992:108) defines rescarch as the [ramework or
plan of study that guides the collection and analysis of data,
whercas Richard and Williams (1990:138) deline rescarch as
the total plan rescarchers use to aid in answering rescarch
questions; as part of his/her plan, he/she decides what
rescarch questions should be, what data will be required to
answer them, from whom data will be obtained and the best
way lo gather the data.

According to Grinnell and Williams (1990:41), a rescarch
design is a carclul systematic study or investigation in some
ficld of knowledge undertaken to establish some factors or
principles. They further emphasize that a rescarch design
1s the entire process of the study, the problem [ormulation
through disscmination ol findings.

Richard M. and Williams (199:117), assert that the rescarch
may be exploratory, descriptive or explanatory, Under this
study, the researcher used a case study a case study and
explanatory approaches. The researcher adopled a case
study of the fourth United Nations conference on the least
developed countries, Istanbul Turkey, period 9" -13"% may,
2011, which the researcher physically attended.
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6. Primary data

According 1o Audrey J. Roth (1989:57), primary data comes
straight [rom the people or works being rescarched and
therclore the most direct kind ol information that can bc
collected. For Churchill (1992:49), he delines primary data
as the information collected especially for the investigation at
hand. Primary sources ol data are of paramount importance
to this rescarch because it provides lirst hand observation
and investigation. The primary data required for this
rescarch was minimal and to a small extent collected from
the lourth Uniled Nations conference on the least developed
countrics, Istanbul Turkey, period 9% -13"% may, 2011,
which the researcher physically attended.

7. Secondary Data

Another very imporlant source was secondary data. Grinnell
Jr. Richard M. and Margaret Williams (1990:219}, defined
sccondary datla as the data that alrcady exists in boxes,
in some companies or organizations’ compulters. This has
been the most important source of Data as far as this study
is concerned. The rescarcher obtained the secondary data
from the fourth United Natlions conference on the least
developed countries, Istanbul Turkey, period 9" -13™ may,
2011, which the researcher physically atlended.

1. The Literature on the key concepts

Due to its volalile and mullilaceted nature, migration is
more diflicult Lo capture than other demographic indicators
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of population change (Poulain and Perrin, 2003). The

quality of migration and remittance data available in many
countries, including LDCs continues o be an obstacle in
providing evidence —based and policy-oriented research.
Migration statistics tend to be outdated, unreliable or not
comparable at cither regional or global levels. These dala
limitations have to be kept in mind when considering the

migration and remittance trends referred to below
1.1 Key concepts

Migration; is the act of moving from one’s country to go and
live in another country of his/her choice.

LDCs; reflers to the least developed countrices
1.2 EMIGRATION FROM LDCS

Socio-cconomic and political conditions, wage differentials,
transnational networks, a rapidly growing young population,
and armed and political conflict can be considered key
determinants of emigration. According to the World Bank
(2005), 21.8 million, or 2.9 per cent of the total population of
all LDCs, migrated in 2005. According to bilateral estimates
by Ratha and Shaw (2007), main emigration countries
among LDCs arc Bangladeshh4.9 million) Afghanistan (2
million) Mali (1.2.million) and Burkina Faso (1.1million).
Unlike common perception, South -South migration
from LDCs appears to be significantly morce important
than South-North migration. Some concerns individuals

originating [rom South —south migration tends o occur
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between neighbouring countries and where are small wage

diffcrentials, though income LDCs, one in five migrated to
another LDC, and almost halfl of all emigrants moved (o

another developing country.,
1.2.1 Destinations of Emigrants from LDCs, 2005,

South-South migration tends 1o occur between neighboring
countrics and where there are small wage differentials.
Though income variations may be relatively small com pared
to South-North migration and the quality of carnings and
the quantity of remittances may be of concern, the polential
wellare gains for poor people can still be significant Ratha
and Shaw, 2007). Bascd on calculation s of 2005 data by
Ratha and Shaw , with almost 700.000 emigrants , Eritrea
is estimated to have been the main source country of intra-
LDC migration in 2005, followed by Mali about 400.000),
Mozambique (335.000) and Guineca (300.000).

Relatively speaking, more than four outl of five migrants
originaling from Eritrea, Burundi and Rwanda moved (o
other LDCs.

According to data by (Docquier and Marfouk 2006}, the
emigration rate from LDCs to Developed countrics (DCs)
countries was only 1% per cent in 2000, while it is more
than 10 times higher among skilled workers (13.2%)
Whercas a mere 2.3% per cent of the labor force in LDCs
are skilled workers, in three migrant workers from LDCs in
DC countries belonged to the tertiary educated group. Whilce
a large proportion of Emigrants from LDCs move to other
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LDCs and developing countries, highly skilled migration

from LDCs scems to be a predominantly South North
phenomenon . Densely populated Asian LDCs (Bangladesh
, Myanmar, Nepal , Bhutan and Cambodia ) arc less allected
by such brain than African or Small Island LDCs with
cxtremely  high emigration rates among their tertiary-
cducated population ( Haiti, Samoa, Gambia, Sicrra Leone,
Mozambique and Liberia )

1.2.2 Share of skilled workers from LDCs in OECD
countries from the top 30 skilled emigration countries,
in 2000

Broken down by gender, this South-North brain drain is
highly feminized. The emigration rate of skilled women steod
al 17.1 per cent in 2000, considerably higher than the rate
for men with tertiary education working in OECD countrics
910.3%) This might reflect the unequal access for women
in many countries; only about four out of 10 highly skilled
cmigrants from LDCs in 2000 were women, pointing to a
considerable gender gap. As the human capital of woman
relative to men in LDCs in 2000 were women, poinling 1o a
considerable gender gap. In other words the human capital
of woman rclative to men in LDC is even scarcet as a result
ol uncqual access to higher education , is female brain drain
may be more detrimental than the emigration of skilled men
( Docquicr et al. ,2008 )

In the medical sector, the emigration of physicians exceeds
critical levels in Haiti, sub — Saharan Africa, and South Asia.
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In Liberia, the emigration rate exceeds 50 per cent, similarly,

more than a third of Haitian and Ugandan doctors left the
country in 2004 ( Bhargava et al.,2010)

1.2.3 Emigration of physicians from LDCs, 2004

While the migration of the highly educated and the
likely detrimental impact on countrics of origin is widely
relerred to as brain drain, recent research by the United
Nations development programme ( UNDP,2009) [ound the
repercussions for home communities to he less negative
than the commonly assumed . Concerning the medical
scctor, improved public health systems, staffing levels of
nurses and the availability of medication may, among other
factors, be as important for the achicvement of the MDGs
in relation to public health as tackling the high emigration
rates of doctors. Most highly skilled health personncl in
Africa tend to work outside the pubic scector rather than
in the arcas most critical to the poor, that is , rural arcas
and slums ( Clemens , 2007).The perceivd non-cexislance of
opportunitics in countrics of origin and the perceived beticr

prospects abroad arc important drivers of emigration .

Mcasures thal aim Lo cntain the brain drain are unlikely
to be cffeviive unless the underlying structural deficiencics
and the lack of incetives are also addressed. Furthermore,
cmigration opporituituis for skelled workers have been
shown to spur incentives and the deand to invest in human

capital lormation in the country of origin, resulling in
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increased numbers of training opportunitics conscquently,

tainecesor a net brain gain.
1.3 Population and immigration in LDCs

Over the past 20 years the population of LDCs has increased
by 330 millions, accounting for 855 million or 12.4 per
cent of the global population. Growing at double the rate
ol average global population growth, the united Nationals
projections forecast that the population in LDCs will grow
by a further 200 million over the next 10 years { UN DESA/
pop, 2009} While over the past five years , the average
global 1otal ferulity rate stood at 2.6 per cent (1.6%in
developed countries and 2.7% in less developed countries)
it remained al 4.4 per cent in LDCs, reaching a peak of
2.1 in sub-Saharan Africa { UN DESApo,2008 cstimales)
Life expectancy at birth in LDCs is some 20 years lower
than in more developed regions at 56 years and 77 years ,

respectively.

The urbanization rate in LDCs is 20 percent, points
below the world average 29.2%) indicating that the large
majorily of the poorest still live in rural arcas. [n conlrast to
urbanization rates in more developed regions (75%) and the
world average (50%), only some 33 pereent of the population
in poorest countries lives in urban centers. Howcever, there
arc important variations regarding urban dwellers in LDCs
, for instance , between countries like Djibouti (88.1%) and
Burundi ( 11%} Nonetheless the urban population of LDCs
is estimated to grow by 120 million over the next decade
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(UN Desa/pop,2008), cither through rural-urban migration

or demographic growth., Such urban population growth
is hikely 1o place signilicant strain on public scrvices and
infrastructure, as well the human development potential in

urban centres.

For 2010, the United Nations Population Division ( 2009)
estimates that aboutl 11.5 million or 5.4 per cent of all
international migrants word wide lived in LDCs. Even
though overall migrant numbers in LDCs arc increasing,
relative to the rapid population growth in these countrics
their relative share in the population has declined slightly,.
However , becausce of the inherent difficultly of measuring
irrcgular migration , the actual volume of migrant stocks in
LDCs may well exceed that estimate.

[t is expected that LDCs may faced with the necessily to
provide asylum to some 2.1 million relugees this year,
The number of [oreced migrants as a share of international
stocks has been steadily decreasing over the past 20 year.
Representing almost hall of all international migrants in
1990 43.2% or 4.8million) their numbers may decrease tom
under one fifth (18.6%) in 2010.According to the United
Nations High Commissioners for Refugees (UNHCR, 2009)
in 2008 , almost one in five refugees received protection in
an LDC , with a quartcer of all refugees worldwide originating
from Alghanistan ( 2.8 million) in addition , LDCs arc host
to a large sharc of internally displaced persons ( [DPs) . In
2008 , at least two out of five IDPs were forced to relocate
within a LDC . Sub Saharan Africa is the region with the
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highcest number of IDPs worldwide (37.3% to 38% of lotal
TDP numbers. Hosting at least 10.5 million TDPs and some

1.8 million refugees in 2008 raises important protection
and development igsues for LDCs , and discrimination
and human rights violations may ¢peeist while vulnerable
populations seck protection.

Compared to the worldwide distribution (49%), the share of
female migrants in LDCs is slightly lower and has remained
stable at round 47.6 per cent over the past decade. Their
role in migration has changed considerably and it is often
referred 1o as the “ feminization” if formerly, they travelled
mainly as dependents accompanying male migrants, women
now often migrate independently and are actively involved
in migration for employment ( IOM, 2008).

Considering overall immigration and emigration trends from
LDCs , the net migration rate has dropped by almost hall
from -0.7 per cent in the period from 1995 to 2005, to -0.4
over the past [ive years ( UN DESA/ pop,2009). therefore , in
terms of net migration flows , between 2005 and 2010, more
people left than moved to LDCs , compared to immigrants
, Lhe stocks of nationals from LDCs living abroad arc high
as a resull of the negative net migration rate over the years.
The decline in this rate could either refleet the increase of
immigrants in these countries , or as drop in oulmigration
.the role played by labor migration in LDCs is discussed in

the next subscection.
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1.4 LABOUR MIGRATION

Although the aclual extent of global labor migration is not
known.owing Lo the lack of reliable data, the international
labor Office ( ILO) cstimates the number of economically
active workers among global migrants in 2010 at 105.4
million , or about hall of all migrants . According o thc
regional distribution, 8.4 million (8%) were working in Africa
, 30.7 million ( 29% ) in Asia

(inclus\ding the Middle East ) and 3.2 million (3%) in Lalin
American and the Caribbean (IL(0,2008,2010).

Overscas employment is predominant in some ol the
popﬁlous Aslan LDCs and in the Island States. South Asian
LDCs, such as Bangladesh and Nepal , have continued to
rely heavily on the Middle Eastern labor market  duce o
cconomic growth and labor shortages in the Gulf Cooperation
Council { GCC) countries. Intraregional labor migration from
sill pacilic Island LDCs is mainly dirceted lowards Australia
and New Zealand (Duncan and Voigl — Graf, 2008). In sub
—Saharan Aflrica, the phenomenon of overseas employment
18 slill at an carly stage . Though countries such as Scnegal
and Mauritania have over the past yecars eniered into
bilateral agreements with Spain (IOM, ILO and QSCE, 2008)
intrarcgional migration still predominates on the Alrican
continent. This is also true of the only LDC in Republic for
work, with some Intra-Caribbean migration other than (o

the Dominican Republic also significant.
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Although poor pcople may gain most from migration , they

also [ace the biggest obstacles to migrate immigration policics
in destination countries , including developing countries
hosling migrants , tend to favour highly skilled workers.
However |, this docs not mean thal the demand lor labor is
limited to the tertiary —educated. The demographic change in
advanced countries and the associated growing demand for
carc and health scrvices [or their ageing sociclices, as well the
demand in other seclors such as agriculture |, construction
and hospitalily , have created a growing market for lower
skilled workers [rom abroad . Despite the cconomic crisis
and resulting high unemployment levels in DC countries, the
nced for low-skilled immigrant labour is unlikely to change
in these sectors that are not affected by the business cycle,
and such structural demand is [requently met through
irregular migration (DC, 2009). The vast majority of workers
in LDCs arc in the lower-skilled category (Docquicr and
Marfouk, 2006) ad leave in increasing numbers o satisfy
cmerging needs in developed countries.

Recent ycars have witnessed a surge in interest in temporary
and circular migration schemes. Malching demand and
supply y clfectively managing migration can benelit migrants
as well as origin and destination countrics ( IOM, 2009d)

Labor mobility has been found to gencrate significant
wellare gains for cach of these ,constituling a triple-win
situation [sce , for example, Chiswick and hallon,2002,
Winlers , 2003, OECD,2007 , IOM,2008b, Puri , 2008) .
Within the framework of the World Trade Organization (
WTO]), LDCs have been negotliating temporary markel access
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under Mode 4 of the general agreement of Trade in services

( GATS) specialically lor low-skilled service providers. This
temporary labor migration scheme is likely to benclit LDCs
more given their small pool ol skilled labour, which due
to the high emigration rates among the higly skelled rom
LDCs , has been further depleted with scrious detrimental
effects on the limited scope of LDC cconomies Cross-border
migration can help to better match the supply of and demand
for skills , and gencrate important welfare and clficiency
gains (Ratha and Shaw , 2007) It can also link pcoplc in
remole  or underdeveloped locations Lo economics centers
( Luthria, 2009).

Historically, inlcrnal, migration has been a  coping
mechanism for populations in many LDCs . Internal or
cross-border intrarcgional migration may offer a viable
alternative 1o poor people in their search for better live
hoods. Representling more than three times the volume of
international migration, internal migration is also belicved
to play an important role in poverty alleviation ( Black and
Sward, 2009) However , considering the cost associated with
migration , it is not the poorest but rather those with somce
means and existing migration experience or networks who
are able to benefit from access to international migration
possibilities over long distances.

1.4.1 Causes of migration

Unemployment and underemployment are key drivers ol
migration. Qver the coming decade the number of young
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people in the poorest countries is expected Lo increasce by a
further 35.5 million { UN DESA/pop,2009b} These millions
ol juveniles will enter the labor markets of their already

struggling home cconomies. In the case of the Pacilic,
LDCs and sub —Saharan Africa, the lack of FDI struggling
home cconomics. In the case of the Pacific LDCs and
Sub-Saharan Africa , the lack of FDI and of employment
crealion compounds unemployment and underemployment
and risks generating a “ youth bulge” ( Duncan and Voigt-
Graf,2008 } where unemployed youth | particularly young
women, will pose a significant development challenge in the
future.

Regardless of skill level and migratory status, foreign
workers can contribute to economic growth and weclfare
in destination countries, and support their families and
rclatives back home through remittances. Yet, their
contribution is often unacknowledged, owing to the
political sensitivity of migration issucs in many destination
countrics. Because of predominantly precarious working
conditions and discrimination, the protection of the rights
of migrant workers remains unsatisfactory. Although legal
and policy frameworks regarding international migration
and the protection of the human rights of migrants workers,
irrcspective of their status. For their part, migrants must
understand and accept that they have to live by the laws
and regulations of the countries they transit and where they
ultimately work.
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For the status of ratifications by LDCs of instruments

concerning migrants), these rights still awaitimplementation
in man y destination countries , including in the global South
the prevention of discrimination would allow migrants to
access the labor market and gain social inclusion , and thus
foster social cohesion Translating the rights of migrants and
migrant workers into practlice would help o ensure their
social protection and the necessary degree of sell reliance
that are imporiant factors in achieving positive outcomes
ol labor migration and its contribution to socio-cconomic
development in most and rights countries ( GFMD , 2009h,
[L0,2010) For their part, migrants must understand and
accepl that they have to live by the laws and regulations of
the countrics they transit and where they ullimately work (
IOM, 2009hj).

1.5 Irregular Migration

Of the 214 million international migrants ({ UN DESA /
p0,2009b) 10 per cent are believed to be in an irregular
situation ( 1LO, 2004) Regarding international migrants
in LDCs , this would mean that 1.2 million to 1.7 million
arc in an irregular labor migrants in these countrics might
be considerably higher. The large majority ol irregular
migrants in Asia arc Nepalese and Bangladeshis living in
ncighboring India and Afghan nationals living in Pakistan
and the Islamic Republic of Tran (ILO, 2004) However, as the
actual scale of irregular migration can only be speculated
upon, such numbers are at best indicative.
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Restrictive immigration policies , which are common not
only in developed but also in developing countries , together
with the continuing demand for cheap labour , are likely Lo
contribute to irregular movements. The scale of irregular
migration {lows may reflect a certain mismatch between
cconomicrealiticsandpoliticaldecisions (I1LO,2004), including
in times of crises, such as the current onc and 1ts cellects
, as underlying structural demands for labor arc unlikely
Lo disappear ( IOM, 2009c¢) . Overstaying visa entitlements,
moving between formal and informal occupations, using
falsc documents or the services ol smugglers to cover long
distances Lo rcach the intended country of destination,
is a common occurrcnce for unauthorized migrants . the
demand for cheap labor can also lead Lo people being forced
to move within or to a third country and to work under
slave-like conditions , endangering the scceurity and lile of

the trafficking victims .

[rregular migrants are particularly vulnerable to becoming
caughlt up in a vicious cycle of poverly, powerlessness,
discrimination and exploitation (IOM, 2010) , with women
and children particularly exposed to scxual exploitation and
forced labor. Frequently deprived ol their documents and
denied freedom of movement, irregular migrants are deniced
their basic human rights and access to basic social and
health services, Delayed medical treatment, if at all |, may
lead to scrious complications and cxposure to inlectious
discases, such as HIV /AIDS and tubcerculosis among the
migrant communily and beyond , which in turn bcecome
more difltcult to treat and control and c¢ntail additional
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hecavy public expenditures , Improving and augmenting

the availability of regular migrant channels would scrve to
protect human rights and the safety and security of migrant
women and men lacing irregular , exploitative and abusive
condilions , and help to contain the risk of falling prey Lo
human trafficking.

Such diflicultics and dangers notwithstanding, migration
, and in particular , labour migration in search of betier
opportunitics often yicld positive human development
outcomes. The remiltances migrants send home |, as well
as pension beneliciate, compensations and other financial
transfcrs { World Bank , 2008} can lay the foundations for
benelicial human development oultcomes. The scale and
impact of such llows arc described in the next subscction.

2. Remittance flows to LDCs

In 2006, onc out of every 10 persons worldwide was cither
sending or receiving remittances ( IOM, 2006a). Remittances
are private flows mostly used for consumption and should
thus not be considered a substitute (or support of the public

sectlor.

The remittances migrants transfer to LDCs are relatively
small compared to those recaching non-LDC developing
countries/cconomics in transition, thercfore, the amounts
rcaching the poorest countries tend to be relatively small.
Sccond only to ODA (USD 32.8 hillion, or 7.4% of LIDC/
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GDP; Gross Domestic Product), remittance lows to LDCs

in 2007, remitlances constitute an important source
of external [inance for the group of poorest countries.
Worldwide remiltances amounted 1o over three times QDA,
and, though they were much smaller that FDI reaching these
countrics. U\in sub-Saharan Africa, where ad and foreign
investment lows vary quite significantly on an annual basis
, remittances represent a more reliable financial [low for the
recipicnts (Ratha and Mohapatra,2007).

The World Bank estimated remitlance (lows Lo LDCs at
more than USD 24 billion in 2009 { World Bank , 2009Db)
an increase of some USD 1.5 billion since 2008. This is
especially signilicant given that worldwide remittances are
estimated Lo have declined by 6.8 per cent, and flows tp
developing countries are projected to have fallen by 6 .7
per cent, and flows to developing countrics are projected to
have fallen by 6 per cent in 2009 ( Ratha ct al.,2010.)

Nonectheless, th volume of remittances is likely to be
considerably higher as 11 out 049 LDCs provided no transler
data ; 13 had incomplete data for the past two decades , and
just over half (26) presented complete data sets. Incomplete
and unrcliable data in this area remain a key challenge.
Estimates for some countries indicate that as much as half
of all remittances might be sent outside official banking
channcls owing to burdensome procedures, high transfer
costs and unfavorable exchange rates. In countrics such as
Uganda, the percentage of informal transfers is believed to
reach 80 percent (UN —-OHRLLS and OSAA, 2006). Informal
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sysltems, such as the Hawala or Hundi structures in South
Asia arce more accessible for the “Unbanked “ to reccive
monecey ( LILO ,2004),

In rclative terms, the funds remitted by migrants arc
importance. In Lesotho and Samoa they accounted for over
a quarter of GDP in 2008, and around one {ilth of GDP in
Nepal and Haiti,

2.1. The consequences of remittances on LDCs

The repercussions of the recent global financial and
cconomic crises on LDCs were initially less evident because
their financial markets are both less developed and less
integrated into the global economy. However, the delayed
cllects on the crises could allect LDCs as export carnings for
commodilics and revenues from tourism, remittances and
cxternal linance for infrastructure declined in the wake of
weaker world trade and lower economic growth. Together
with the sharp oil price increases and the 2007-2008 food
crisis, the impact on the cconomies of LDCs would have
been particularly severe as they depend heavily on external
[unds, notably ODA and FDI, which also tended the decline
since the onsct of the cconomic crisis, the particular socio-
cconomic conlext and the local economy’s exposure 1o and
dependence on international markets. (GFMD, 2009a, UN
ECA, 2009, UN-ESCWA, 2009, UN GA, 2009a; UN -OHRLLS,
2009b, World Bank , 2009a).

Despite the impact on LDCs of the economic and financial

downturn in richer countrics, remittances have proven to
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be relatively resistant. Thus, remittance flows to LDCs in

sub-Saharan Africa actually registered higher growth rates
or only a relatively modest decline ( Uganda , Scnegal and
Mali). Remitlances sent to Bangladesh and Nepal in the [irst
cight months ol 2009 actually increased by 16 per centl and
13 pereent , respectively (Ratha ct al., 2009) while [inancial
(lows, particularly institutional and non-government
carthquake ol January 2010.

There is caulious optimism that such financial llows Lo
developing countries would recover in 2010 and 2011,
cspecially  as  remittance flows have gencrally  shown
thiemselves 1o be more stable than FDI and ODA. in times of
weak cconomic growth in developed countries |, remittances
to LDCs may thercelore represent an cven more signilicant
source ol cxternal {inancing. The grealer diversification
of migration destinations and labor mobility, the more
rousl remittance flow are likel to be, although the low
growlth and concomitant unemployment among  migranis
woull also sooncer or later aflect remittance llows ( ratha
et al, ,2009,2010) . this poses a challenge for migrants
and remitlance receiving houscholds, as well as for home-
countlry governments . Even though remiltances should
nol be cast in the role of an insurance mechanism againsi
cconomic hardships , the repercussions are likely to be
felt in many LDCs, as the economic siluation bcecomes
increasingly dillicult for migrants who have lost their jobs in
their countries of destination and [or those al home who have
come Lo depend on remitlances Lo supplement the family

income and meet basic needs. Even in LDCs where some
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kind of social scrvices are available, such a situation would

putl additional strain on already tight public resources.
2.2 The impact on migration flows

The impact of the global financial and c¢conomic crisis
migralion flows showed considerable variations. While no
reliable data are as yet available, there is some evidence to
suggest thal initial labour migration declined. In the [first
three quarters of 2009, the outllow of migrant workers [rom
Bangladcesh dropped by almost 50 per cent compared to the
previous year. (Awad, 2009; Fix ¢t al.,2009 , and NTS Alert
, 2009).

The development impact of migration is thus closcly linked
to cconomic stabilily and the migration policies ol host
countrics, in particular those policies concerning labor
migrants. As migrant workers tend to be concentrated in
less stable and [requently temporary occupations in seclor
thal arc particularly scnsitive to cconomic downturns |,
they are also the (irst 1o be laid off ( IOM, 2009 ¢, Ratha
cl al.2009). In contrast , the health care , domestic service
and education scclors , with their high share of migrant
workers , were less affected by the ecconomic downturn and
have actually witnessed a rise  in employment { Awad |
2009}. Even though flows have declined, labor migration is
conlinuing despite the global economic crisis.

Womcen and men have been affected dilferently. While men
may sullerjoblosscs in mainly male dominated scctors, such
as construction and manufacturing, women migrant workers
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may [cel the crisis through working disproportionately  in
less regulated sectors, for example in domeslic services , as
care providers for the elderly and in the sex industry) that
arc frequently not covered by national labor laws.

Women may expericnce discrimination both as women and
migrants, and are frequently exposed to both verbal and
physical abuse and exploitation, with no recourse to social

services or legal assistance.

As such, they are particularly vulnerable to the cffects of
cconomic downturns (GFMD, 2009a).

Morcover, when they return home , women olten have
to relinquish their newly gained cconomic and social
independence through migration , and they have to readjust
{o cultural and social hierarchical structurcs. Howcver,
the demand for health care and domestic services, usually
dominated by women workers, is unlikely to diminish, given
the ageing socicties in many developed countries,

However, Lhe expected large-scale returns of migrants did
not occur, despite the financial incentives offered in some
host countrics. While some migrants decided to return,
many others choose o remain in their destination countries
and to sil out the crisis , concerned that they might not
be able to reenter if restrictions on immigration were to
be tightened. Others felt that the situation in their home
countics had not improved and offered no prospects of
carning a decent living (Awad, 2009). Those who returned
might experience reintegration problems and {ind it dillicult

— o



LK Scientific Review N 27,2017
to find work or to readapt to local conditions following their

long stays abroad. However |, i they remained with their
visa entitlements expired in the meantime, they would be
in irregular  situation and face the attendant precarious
status and risks this implicd(Awad, 2009).

Protecting the human rights of migrants is particularly
rclevant in the context ol cconomic crises such as the one
that occurred in 2008, the elfects of which can still be felt.
In times of cconomic downtlurns , migrant workers may
cxpericnee growing resentment and may be made to [lecel
that they were scrounging off the local social system at the
expense of the local population (IOM, 2009¢) . While human
rights violations, abuse and c¢xploitation of migrants arc
still wide spread , migrants are particularly vulnerable to
socio-cconomic marginalization , discrimination , hostility
and acts ol racism in times of crisis , notwithstanding that it
has also been shown that migrants do generate employment
and cconomic gains { IOM, 2009¢)

3. The contribution of remittances and other diasporas
resources to development

As with many other aspects of migration, gencralizations
regarding the impact of migrants transfer on development
arc not possible. At the macro cconomic level, they are an
important source of foreign exchange and, in some cascs |
have led to the upgrading of a country’s creditworthiness,
thus improving access to international capital markets
(OSCE, IOM and ILO, 2006 , Ratha ¢t al.,2010). Howcever,
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they may have the effect of rendering exports Iess com pelitive
by raising the exchange rate of the local currency, High
dependence on remiltance as a share of GDP can pose an
cconomic risk, though the same may be said of other capital

[lows.

Although remittances supplement houschold incomes and
thereby alleviate poverty and contribute to better living
conditions , access to healthier nutrition and clean walter
. as well to basic health care and cducation for children ,
while also generaling cconomic activitics , remitlance can
only complement existing development policics and official
aid flows, bul not replace them . The potential benefits of
interpersonal [lows depend on the broader cconomic ad
political context and policies ( Ratha and Mohapatra , 2007
de Haas , 2010) and need to be supplemented by private
and public investments in LDCs to generate employment
and strengthen the local institutional capacity and legal
frameworks, which , however , arc weak in most LDCs. The
same applies to the transfer of skills , technology and idcas
to countrics of origin, whose impact will be small if minimal
cconomic and political conditions are not in place . These

alfeets are discussed in the following sccetion.
3.1 The human development impact of remittances

The potential benefits of money translers on development
are manifold. At the microcconomic level, a key role for
remittances disasters and heavy or unexpected medical

expenditures is to support family wellare and augment

o o
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houschold income to cover or contribute to expenditures

on food, health and education needs. Il saved, these private
funds constlitute a linancial reserve during periods  of
instabililty and the loss of other means of sustenance, such
as cconomic crises , conllicts , natural disasters and heavy
or unexpeclted medical expenditures ( UNDP, 2009, UN-
OHRLLS and OSAA, 2006). An important function of these
translers is the alleviation of poverty by supporting family
wellare ( Bakewcell, 2009. Ghosh, 2006, Luthria, 2009),
thus representing a significant contribution to realizing the
human right (0 a decent standard of living. In Uganda, the
share of the poor is estimated to have declined by 11 per
cent and in Bangladesh |, by 6 per cent owing to additional
income through remittances ( Ratha and Mohapatra, 2007)
in a recent study on Angolans in South Africa and Portugal,
in almost [our out if 10 houschold , remittances supplement
income , while 16 per cent of the surveyed houscholds
claimed o depend entirely on these private moncy transfers
(Alvarcz Tinajero,2010). However, there is also evidence that
the frequency and the amounts remitted tended to decline
the longer a migrant remained abroad. This variation in
sending pallerns, coupled with a high dependency rate
on monctary translers, can cause significant social and
cconomic costs for children and family ,members al home
who rely on this additional income (Ratha and Mohapatra,
2007). Furthermore, remittances have also been shown to
lcad to income inequality between remittance- recetving
houscholds and non-migrant houscholds, and that the
poorest are also those least likely to be able to migrate and
benelil from remittances.
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Houscholds with a family member abroad are more likely to
be beiter informed on health issues and preventive medical
measures , including vaccinations . Migration might also
play a role in curtailing child labor by financing health care,
education and consumption ( Yang, 2009}, as bornc out by
more than half of remittances sent by [emale migrants in the
Middlc East to their families in Bangladesh ( Ghosh, 2006)
. Female migration and human capital formation arce closcly
linked as women lend to remit a larger share of their income
over longer periods of time, and with a larger portion devoted
to the education of children. Remitlances can empower girls
by ¢cnabling them to go to school in socicties where [emales

have almost no access to education (Docquicr ct al.2008)

To the extent that remittances provide funding for human
capital investments , help to generate jobs and offer access
Lo small credit and microcredit for entreprencurs, migrants;’
translcrs may act as catalysts to stimulate cconomic growth
(UN-OHRLLS and OSAA, 2006) . It is disputed whether a
high sharc of houschold income spent on consumplion
, generating little or no productive capacities through
investments , contributes to inflation by raising the local
demand for consumer goods. However, it has been argued
that in times of economic crisis , the stimulation ol
domestic demand could raise production and strengthen
the economy, although such a result would depend on the
existence of available productive capacity. Findings indicate
thatl remittances in Bangladesh have a multiplicr cffect of

3.3 on Gross National Product
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(GNP),2.8 on consumption and 0.4 on investment (11O,

2004) The use of remittance varies among houscholds and
mvestment in health and educalion may be considered
productive” in terms of human capital formation , while
business aclivitics, il unsuccessful or depending on unpaid
labour provided by relatives, for instance |, do not neeessary
contribute to development . A houschold survey in Angola
revealed that remittances helped houscholders to meel basic
needs, buy consumables and pay for ulilities ( According to
67% of respondents) Fourteen per cent of the houscholds
also usc a portion of remitlances for business purposcs;
only 1 pereent of respondents invested part of the creation
ol jobs through increased domestic demand for goods and
scrvices and the additional economice elfects gencrated by
spending additional incomes |, only a fraction of remittances
tends Lo be directed towards productive investment{ILO,
2004). The next section discussions the role of investments

promoted by members of the Diaspora community.

3.2 The Private Sector and the Trade contributions of
Diasporas

The acknowledgment of the role of diasporas play in thce
private scctor is still arl in early stage. Enterprise, in
particular smail enterprises, are at the heart of cconomic
development they gencrate jobs and raise output and
productivity, Compared to traditional investors, Diaspora
members are more inclined to finance businesses or projects
in their country of origin. owing Lo a lower risk perceplion of
investments ( Ratha ct al.,2008).
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The outcome of productive investments of remitlances

can in turn increase houschold income (Yang, 2009). The
private funds of migrants can offer capital for small and
micro-cnterprise, overcome obstacles to obtain credits in
arcas where financial systems are not sulfficicntly developed,
and foster entreprencurship. Transitional networks can be
instrumental in promoting socio cconomic development
projects through the sharing of know-how and innovative
practices. For instance Haitian migrants in the Uniled
States have established hometown associations ( HTAs) to
combine their [inancial and social resources to promole
communily development in their home towns { Ghosh, 2006)
. Community projects financed through remittances have
made it possible to develop the local infrastructure in the
Senegal River Valley, spanning [our countrics in West Africa
(Gruinca, Mali, Mauritania and Senegal) {Bakewell, 2009).

Remiltances can support the development of the local
inancial scctor, but even more so slrengthen the
manufacturing and industrial seclor that arc important
clements in generating and sustlaining cconomic growth.
A business—fricndly environment characterized by public
confidence in well-lunctioning local institutions, political
and economic stability , responsible monctary policy , & well-
functioning financial sector and credible anti-corruption
regulations arc important prerequisites to achieve benelicial

results,
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Otherwise, migrants and members of the Diaspora would be

inclined to act like any other rational investor and choose

to invest in the host or other countries where the expected
returns are likely Lo be higher, or they would turn to informal
remitlance channels (Ghosh, 2006, Ratha and Mohapatra,
2007). Animportant arca to be further investigated concerns
the respective invesiment behavior or lemale and male
migrants and how and fo extent their behavior differed.

The human and (inancial capital of Diaspora members can
benelit trade relations in the country of origin, and their
cXpansion can in urn have a positive impact on the mobility
of workers. Familiarity with the local context and trade,
investment and market conditions and opportunilies in the
country of origin, better access to information, and pcrsonal
contacts and nclworks in both countries of origin and
destination put Diaspora members in a special position. In
the Caribbean, Diaspora networks have been established
lo promote trade, tourism and investment opportunitics
(Gosh, 2006). Thus, trade links have been fostered through
Samoan migration Lo New Zealand (Luthria, 2009). Diaspora
members can also play an important role | facilitating trade
by facilitating market entry, identifying market niches in
destination countrics lor new or ethnic goods and scrvices,
and promoting the manulacturing and exchange of
products and asscts. Based on the knowledge and contacts
of Ghanaian expatriates in Italy, a cooperative was sct up
in their origin community in Ghana , an initiative which
opened new trade opportunities and allows local farmers 1o
trade in local products, in this instance pincapples, dircetly
on the ltalian market ( 10M, 2009),
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4. Transfer of skills, technology and ideas

Diaspora members can foster the flow of knowledge, skills
and technology to the home country and into scctors where
these are needed. They can be instrumental in encouraging
political and social change through the transler ol new
values, expectations, ideas and social capital. Such “social
remiltances “(Levitt, 1998) can include political values,
increased participation in community decisions and support
for democratic principles, as observed in Lalin America
(vang, 2009j).

Tapping into the human capital of skilled cmigrants and
Diaspora members constitutes an important step in
promoting development through migration. For instance,
migrant workers from Vanuatu in New Zealand return
home after five to seven months of work and having
acquired valuable skills and knowledge ol new irrigation
techniques, agricultural productivily gains or computer
skills .For instance, the latter of these newly acquired skills
led to a demand for improved service delivery in terms of
[nternet connections in Vanuatu. Samoan migrants, who
experienced good governance in New Zealand, transferred
the demand and resulting capacitics nceeded in this arca
to their home country. Acknowledging the nced for sound
institutional structures to foster development, these social
translers can generate important benelicial and long-term
impacts on social —economic stability (Luthria, 2009).

Recent  innovative practices to share technology and
knowledge include the donation of medical equipment by
(
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-Ethiopia Diaspora members and others ﬁving and working
in the United Stales . As part of the “ MDEth” project (
Migration lor development, in Ethiopia) of the Government of
Ethiopia, UNDP and IOM, four hospital in Ethiopia received
cquipment worth up to USD million. Other examples of new
approaches include the use of ¢lectronic communications
technology. While cnabling the virtual transfer of skills
and promoling counscling via the internet, connectivity
problems in countries covered by the IOM project facilitating
the temporary return of qualified expatriates to countrics
such as Alghanistan, Ethiopia, Sierra Leone and Sudan,
have impeded progress in this arca so Jar ( 1OM, 2009d).
Developing the frequently weak IT infrastructure could
provide an avenuce for LDCs to mobilize Diaspora skills for
development purposes (Oucho, 2009).

Despite the importance of intraregional and interregional
migration for LDCs | policymakers and rescarchers have
tended lo focus on eslablishing a beneficial link with
Diaspora members living in developed countries. This may
be duc to the perecived outflow of large numbers of skilled
migrants to OECD countries and the related interest of
countries ol origin to transform such outflows into “ Brain
gains” | Bakewcll , 2009d) . Such South —-South iniliatives
could provide a model for similar intra-LDC and LDC-

development country injtiatives.
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5. Conclusion

The preceding section reviewed the importance of migration
and the diflerent, potentially bencficial relationships
belween migration, cconomic and social well-being in the
particular context of LDCs.

*» Migration cmerges as an important development
stralegy at the individual, houschold and community
levels.  Migrants, Diasporas and relurnces are
important actors in development, able to generate
wealth through diverse personal and group strategices,
with remittances being one of the most important
examples that, however, should not overshadow other
types of contributions,

» The risks associated with migration call for tragedy
policy responses. Mobility can cither heighien or
alleviate the vulnerability of populations: migration,
development and human rights arc all items on the
common agenda.

* As a group, the 49 LDCs face diverse challenges and
problems within their local conlext, or as a result
of regional circumstances. Their respective policy
prioritics will therefore also difler.

¢ LDCs are characterized by limited human resources,
low per capita GNP and fragile cconomies, all of which
may be posilively or negalively affccted by migration.
A carcfully planed and sensitive approach to policy
development (IOM, 2008b) is required Lo limit such
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polentially negative consequences and  support

posilive outcomes.

The Handbook [or policy makers and practitioners on
mainstrcaming Migration into development planning
{2009}, prepared by IOM and other Global Migration
Group { GMG) agencies , proposcs a siep-by-step
approach lor mainstreaming migrations into existing

development plans,

Countrics that have successhully included migration
into  their PRSPs  (IMF  website, 2010) include
Bangladesh (2005). The democratic Republic of
the Congo (2006), Ghana (2005), Rwanda (2007),
Senegal (2000) and Sierra Leone (2005) . The 2005
Bangladesh PRSP provides a good example of how
migration issucs can be mainstreamed into the
development plan. Internal migration, the impacts
of remittances on development and interregional
migration are identified as significant elements to
understand changes in development and poverty
reduction trends. The document highlights  the
importance of providing services for migrants as part
of the development strategy, such as inlormation on
sale migration, one —stop services for international
women migralion, pre-departure training, facilitating
on interrcgional migration and the reduction of the

initial costs of migration.
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As 1o destination countries, a significant number of
countries in particular developed countries, have
now integrated migration into their development
programmes and budgets , for example; the United
Kingdom, the Netherlands, France (with the co-
development approach ) Italy , Denmark , Sweden
Norway, Switzerland , Japan and the United States.

sSuccessful examples of migration and development
policiesarcbased onthe acknowledgement oftheneeds,
prioritics and strategics of migrants and Diaspora
communities. This calls for the acknowledgement of
their ownership of activities and the discretionary use
remittances as private funds by receiving houscholds.
Incentive [or migrants and Diaspora to contiribute
to the development of home countries houscholds,
Incentives for migrants and Diasporas Lo contribule
to the development of hom countries il they are
supported by a regulatory [ramework providing
access to voling rights , the possibilily of allowing dual
citizenship , the protection of private and commercial
properly , a frees media and [reedom of ¢xpression
, adequate housing, education and health services
, and adequate banking structures for migrants,
diasporas , returnees and their familics. The issue
of the of the social integration { UN-QHRLLS, 2006)
of migrants and their familics remains a significant
arca of policy intervention in relation to LDCs with
a view to contributing to the elimination of acts or

racism and xenophobia.
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Basing on the above discussed factors, it clear that the
hypothesis of this paper which states

that “The promotion of migration & emigration lead to
improved cconomic and social well- being of people in
LDCs.” has been proved.

6. Recommendations

Basced on the policy roles presented above, the following
recommandalions are proposed as guiding policy principles
for migration and development in LDCs:

A” mainstreaming role” policy should [avour coherence
among poverty alleviation, development and migration
, and policies /plans

To achicve successful  migration management
outcomes , development frameworks have to
integrate migration related challenges and give
equal consideration to the needs of both scnding
and destinalion countries Migration issucs can
be structurally and systematically integrated into
operational development strategies .

The mainstrcaming of migration-related issucs into
long-term development schemes can be realized in
particular by factoring migration concerns into MDG
implementation strategies and other national and local

development strategies, as and when appropriate.

An “empowering role” policy should adopt a migrant’s
centered approach

ﬁ@)= — I -
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The protection of human and labour rights of

migrants in destination countries should include
non-discrimination, equal treatment also in regard to
working conditions, the monitoring and enforcement
of labour regulations and access to basic health and
social services.

An “Enabling role” policy should facilitatec the
contributions to development of migrants and
diasporas communities

A: partnership role “ Policy should implement a multi-
stake holder approach

Policy should ensure active participation and
consultation of migrants , disporas and civil socicty
Public initiatives can facilitate collaboration with
development actors from the private sector |, financial
institutions , employers and workers associations,
chambers of commerce , business networks , local
authorities , as well as the media.

A “ cooperative role” Policy should foster bilateral and’ 2;
multilateral collaboration =
- L

Programmes aimed at reducing the costs and maximizing
the benefits of migration are based

on cooperation bhetween host and home countries.

=i
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Authoritics at the local , national , regional and

international level should acknowledge migration as
an important development strategy for individuals ,
households and communities.

Home and destination countries should mainstream
migration into cxisling development strategics such
as National Development Plans , PRSPs | Scctor-widce
Approaches ( SWAPs), NAPAs concerning climate change,
country and local employment strategies and their donor
, aid and development strategies ( Mainstreaming policy

rolc).

Home and host countrics should adopt a human
rights and migrants, diasporas and their [lamilies,
acknowledgement ol remittances as private funds and
recognition of stakcholders as owners and drivers of

activities.

Home and host countries should adopt legislative
regulatory, cconomic, social and political measures
conducive to migrants’ and diasporas; contributions to
development.

Home and host countries should facilitate a multi-
stakcholders approach favouring partnership between
migrants ,diasporas, civil society and development actors
such as public and private scctor stakcholders , financial
institutions , cmployers’ and workers’ associations
, chambers of commerce , business networks |, local

authoritics and the media ( partnership policy role ).
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Policymakers should commit themselves to dialogue
and collaboration on migration and development at the
national , bilateral , regional and multilateral levels (
cooperative policy role),
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Abstract

With the current evolution of the International criminal
law, high ranking officials may be held accountable for
acls commitied by their subordinates if they fai to prevent
or punish the commission of the crime by the lalter. The
conditions required for a person to be prosecuted under the
doctrine of superior responsibility are set out by the article
28 of the Rome Statute This article investigates whether Pope
Benedict XVI may be held accountable for acts commitied
by priests in the context of the sexual abuses committed by
Roman Catholic priests all over the world as victims of those
offences have seized the ICC requesting the court to prosecute
Pope Benedict XVI for crimes against humanity. Therefore,
this article focuses only on the question whether in case the
sexual abuses commitied by priests would constitule crimes
against humanity, whether the Pope could be held responsible
as a superior authority.
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I. INTRODUCTION

The cestablishment of the International Criminal Court
followed the gravest of crimes commiited in Rwanda and
the former Republic of Yugoslavia.! In both cases, as we
know 1o our shame, the United Nations and international
community failed to take decisive and forceful action tlo
protect the vietims.

These lerrible events did, however, shock the world and
pushed the international community into action. Ad- hoce
tribunals were set up to bring those responsible for such
atrocilies to justice. The Rome conference in 1998 agreed
lo establish an International Criminal Court to help end the @
global culturc of impunity.

The establishment of this International Criminal Court (ICC)
constitutes a major breakthrough in the field of international
criminal law, international human rights and international

humanitarian law,

Thus by creating of the ICC, the international community
meant that the massive violations of human rights arc no
longer a matter of domestic jurisdictions, now it became

1 ICTY Statute adopted on 25 May 1993 by Resolution 827, available al: hip//wwy,
iety.orgix/Mile/lcpal®20L ibrary/Statute/statute_seplO8 en.pdl and TCTR Statuie
adopled by Resolution 955 (1994) of 8 November 1994, available at:
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a legitimate interest of the international community as
whole. The resull is that in the face of war crimes, crimes
against humanity and genocide, the defaull position of
the international community is no longer impunity bui
accountability.

This accountability is imposed on basis of individual criminal
liabilily or supcrior responsibility. The latler concept is
rellected in article 28 of the Rome Statute. The doctrine
of supcrior responsibility is based on omission rather
than affirmative action. Under the doctrine of superior
responsibility, the accused may be convicted based on his
or her failure to prevent the crime from oceurring in the first
place or to punish the perpetrator alter having learned that
the olfense was committed.

Recently, dillerent people and organizations have been
calling for the prosccution of Pope Benedict XVI for crimces
against humanity rclated to the sexual abuses commitled
by thec Roman Catholic pricsts around the world, arguing
that the sexual abuses constitute crimes against humanity
in accordance with Art.7(g) of the Rome Statute”.

2SANLER, Cand HITTZEL, 1 “Criminal Charges against Dr, Joseph Ratzinger,
Pope of the Roman Catholic Church on grounds of docoment submitied 1o the 1CC
prosecutor on February 14, 20017 9,26, available at: www.popeac
assetsicalling-the-pope-to-account xll, accessed on 3 July 20011,

ubility.org/
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This evoelution in the sexual abuses raiscs some guestions

that nced answers, Those sexual abuses were commitied by
pricsts, therefore those sceking the Pope to be prosceuted
have cither to prove thatl he was directly involved or that as a
supcriorauthority, he failed to take necessary and reasonable
measures to prevent or to punish the commission of the
sexual abuses, It is the latter that interest us in this article,
In other words, the question to be answered in this article
is whether Pope Benedict XVI may be held accountable for
acts committed by priests under the doctringe ol superior
responsibility.

Therefore, this study is not sceking cither to establish il
the sexual abuses committed by priests constituted crimes
against humanity (because this would constitute another
study) or sccking Lo establish the Pope’s culpability which
belongs to a competent court.

II. OVERVIEW ON THE DOCTRINE OF SUPERIOR
RESPONSIBILITY IN CIVILIAN SETTING

International law provides two primary modes of liability for
holding an individual criminally responsible: individual or
personal eriminal regponsibility and superior or command
responsibility. The latier concept is reflected in the statutes
ol international criminal courts and tribunals thal hear

cases arising under international criminal law?,

3 See tor more detpils, art.28 of the Rome Switale o 17 July 109K, avidlibie w: o 2untieenty,
mnorgdeailicefstatnie/eng hishireme statnle%28e029. pdl an.7 [3] of the 1CTY Statute adopled
on 25 May 1993 by Resolution 827, available at: hitpr/swwawactovedsdiledleeal T2 01 abrac/
Statutestatite septD8_enpdfs and art 63 o the TCTI Statute adopted by Resolution 955

CHOU) ol 8 November 1994, avaiiable al:
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Under the doctrine ol superior responsibility, command

responsibility  includes  two  concepts  of  criminal
responsibility: the first concept is direct responsibility,
where the commander is held liable for ordering unlawful
acts, and the other is imputed criminal responsibilily, where
the commander is held liable for a subordinate’s unlawlul
conduct®.

This means that the accused may be convicted bascd on his
or her failure to prevent the crime from occurring in the first
place or to punish the perpetrator aller having learned that
the offense was committed. In other words, under supcerior
responsibility, military commanders or civilian superiors can
be made criminally liable for crimes under international law
committed by their subordinates®. Superiors must answer

for the crimes of subordinates®.

The superior responsibility doctrine was [irmly reallirmed
in the ad hoc international tribunals’ case laws (II.1.) and
Conditions for determining the superior responsibility werce
thereflore laid down (11.2).

bupsffuniceorg/Portalsidng sl pd CLepal M5 CStatute %G C201 0. Il Aceessed on 20
Seplember 2011

F BASSIOUNI, CLL Thne Lenw of dwe International Crinined Tribtinad for the Former Tgosfenvia,
Transnational Fublishiers, New York, 1996, p. 3415,

5 WERLLE, G. Principtes of Tnternationad Ceiminal Loaw, TMC Asser Press. The [Hague, 2005,
p. 128,

6 fhidem
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II.1.International tribunals’ osition on superior
J 4 P

responsibility of civilians

The criminal responsibility of civilians only arosc in full force
in the International Criminal Tribunal for Yugoslavia (ICTY])
and International Criminal Tribunal for Rwanda (ICTR). In
fact, cven the leading post-1990 case on the applicability
of the doctrine to civilians, the ICTY’s Celebidi, concerned
individuals whose status was not entirely clear and who
operaled in a paramilitary setting”. The ICTY in Celebic®
and subscquent cases, and also the ICTR, have posited that
Lthe responsibility of civilians for their subordinates’ action
is a customary legal principle?, reflected in post-WWIL
Jurisprudence.

[n 2007, the ICTR Appcals Chamber confirmed the conviction
of Ferdinand Nahimana for public and direct incitement to
genocide and crimes against humanity, and sentenced him
to 30 yecars’ imprisonment!®. Nahimana, a former University
Lecturer and former Director of the Rwandan Ministry of
Information, was the founder and director of RTLM, the only

7 RONEN, Y. "Superivr responsibility of civilians lor intemational erimes commitled in
civilian sellings™, The Vebrew Univetsily of Jerusalem Facully of Taw, Research Paper No, 16-
09 August 2009, p.&, available al: b Apapers.ssen.conisol 3papers.ofin?absivact_id— 115826
Accessed on 29 November 2011
& Zeinil Delalid (Celebiéi™), Case No. 11296214, Appeal Judgement, 20 Feb, 2001
9 RONENCY. Opeit,p9 { quoting the Celebici Trisl Judgment. supra nale B2, a para, 333
U het militry conanders aned otfier persons oecupving postions of superior aiglig
ey he held criminalle vesponsible for the wawfid condict of their subordivates (s o weld-
estabtished norn of customory aind convenitional imternationad k™),
10 Ferdinand Nahimana , Jean Bosco Barayagwiza, and Hassan Npeze v, the Prosceutor,
Cuse No, [CTR-99-52-A, Appeal Judgment November, 28, 2007, XVITT Bispositiow, p. 357

: ; _flesiileilef82. pdl Accessed on 29

November 2011
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private radio station operating in Rwanda in 1993-1994 and

which scrved as a platform for a genocidal media campaign
against the Tulsi population in Rwanda. Nahimana himself

never broadeasted on RITLM,.

Hewas convicted under the doctrine of superior responsibility
for lailing to prevent the broadcasters [rom inciting 1o
genocide in thelr programs, or Lo punish them lor having
donc so''

The doctrine ol superior responsibility o its traditional

name, command responsibility, is well estaiblished "today,

II.2. Conditions for determining the superior
responsibility in the case of Pope Benedict XVI

Four clements must be distinguished in determining a
supcrior authority' (i) An international crime has been
perpetrated by someone other than the defendant; (i)
There existed a superior-subordinate relationship between
the defendant and the perpetrator; (iii) The defendant as a
superior knew or had reason to know that the subordinate
was about to commit such crimes or had done so; and (iv)
The defendant as a superior failed to take the necessary
and reasonable measures to prevent such crimes or punish
the perpetrator. Under the ICC Statute, there is a further
requirement, of a causal link between the superior’s
dercliction ol duty and the commission of the erime'™,

1T RONEN, Y. ¢3p.cirpy

12 Mviclem

13 WERLLE. G.Opreitp, 130

14 RONENCY, Opecin 5 (quoting article 28 o the Rome Stalute)
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From the above mentioned elements, the Pope would be only
held accountable for the sexual abuses as an international
crime committed by priests under the superior responsibility
il it is determined that the priests under his responsibility
commiticd those crimes (1), there is a supcerior-subordinate
relationship between the Pope and the priests(2), the Pope
knew or had reason to know that the priests were about 1o
commit the sexual abuses or had commitlted them(3), the
Pope failed 1o lake necessary and recasonable measures Lo

prevent the sexual abuses or to punish the priests(4).

II1. APPLICABILITY OF THE SUPERIOR RESPONSIBILITY
ON POPE BENEDICT XVI

After a briel overview of the superior responsibility, this part
aims at the [lirst place clarifying the relationship between
the Pope and Priests all over the world, in order 1o determine
if there exist a superior-subordinates relationship between
the Pope and the priests as this is the cornerstone of the
superior responsibility doctrine. Then, we will cxamine
whether the Pope has effective control over the priests all
over the world in order to be held accountable for their acts.
Finally, it must be established that he has the required

mens rea under the doctrine of superior responsibility.

In the case sexual abuses committed by priests would
constlitute crimes against humanity; can the pope be held
liable for crimes committed by priests? In other words, is

— @—
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there any supcrior-subordinate relationship between the

Pope and pricsts? This section tries enlightening the kind of

relationship belween the Pope and Roman Catholic priests.
III.1. Commission of an international crime by priests

Article 28(b) of the Rome Statute provides that “a superior
shall be criminally responsible  for crimes within  the
Jurisdiction of the Court commitied by subordinates (...J |
so before delermining if there exist a superior-subordinate
relationship between Pope Benediet XVI and the pricsts,
one has to establish if a crime was commitled and that it
1s imputable {o priests. In the case of the sexual abuscs,
there is no doubt that the sexual abuses were committed by
pricsts’® taking advantage of their relationship of privilege
that they had with children (in most cases, children trusted
the priests').

In his report on the sexual abuses ¢ommitted by pricsts,
Thomas F. Reilly, Allorney General of the Commonwealth of
Massachusclis, stated that a widespread assault on children
has occurred for six decades!. However, the sexual abuses
would have to be qualified as crimes against humanity (as this
study is dealing with a situation where the Pope would have

L5 Pope Benedict XVIT himiselCpresented an apology o the people of Trefand for the sexual
abuses committed there by priests: see the apalogy letter in The Guardian, “Full text of the
pope’s letler o the Catliotics of Tretand on child sex abuse”, the Guardian, 20 March 20110,
availuble atr hup:/ s suardipn.co.ukAvor /20 10/mue/ 200 Tl l-text-popes=lerter-ireland,
Avecessed on (2 December 20010

16 The paragraph 7 ol the upology letler addressed by Pupe Benediet XV aloresaid.

17 Oflice o' the Attorney General Commonwealih of Massuchusetts, *The sexual abusis in the
Rowman Catholic Archdiocese ol Boslon™. July 23,2003 p.2, available al hitp:/wwy hishop-
accountability orgAdownloadsfrchidipeese. pdl Aceessed on 12 July 2011,
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Lo answer for an international crime commitied by priests!),
As above mentioned, the main purpose of this study is not
to qualify the sexual abuses committed by priests as crime
againsl humanity (The ICC Pre-Trial Chamber would deal
with it in its pre-trial proceedings bcelore authorizing the
Prosccutor Lo carry oul an invesligation), hence, we depart
from the facts that the sexual abuses were committed by
pricsts and might constitute crime against humanity to
analyze 1i[ there is a superior-subordinate relationship

between the Pope and priests.

II1.2. Hierarchical relationship between the Pope and
the priests

The art.28 (b) of the Rome Statule reads as lollows “(....)
a superior shall be criminally responsible for crimes within
the jurisdiction of the Courl committed by subordinates
{...)], so the basic requirement [or criminal responsibility
(under the superior responsibility theory) is the exislence
of a supcrior-subordinate relationship'.This superior-
subordinate relationship is characterized by a hicrarchical
relationship belween the superior and subordinate. Thus,
supcriors maybe held liable for the acts committed by their

subordinates.

18 ArGS Parad ol the Rome Statute provides that " Jf the Pre-Trial Clambes apon
exanrination of the vequcst and the supporfing material, comsiders that there £s o reasonabie
basis to procecd with an investigedion, and that the case appears o fall within the jurisdiciion
of the Conrt, it shall autlorize the commencement of the ivestigation, without prefudice io
suhsegtivnt determdnations by the Court with regard fo the furisdiciion wf admissibitine of o

19 WERLE. G, Op. i 130
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The hicrarchical relationship may exist by virtue of a

person’s de jure or de fucto position of authority™. The
supcrior-subordinate relationship need not be formalized or
determined by formal status alone. Both direct and indirect
relationships ol subordination within the hicrarchy could
sullice.

II1.2.1 Position of the Pope in the Church

For a person 1o be regarded as a “superior”, he must have
a position of command (in a military contexl) or authority
(@ more general term, applicable in both military and
civilian scttings)?'. Authority is reflected in a hierarchical
relationship, which distinguishes superiors [rom mere

rabble-rouscrs or other persons ol influence™,

Considering the organizational structure of the Catholic
Church, there might be arguments that the Pope cannot
salisfy the conditions scet by the superior responsibility in
order 1o be held responsible for acts commilted by pricsts
as subordinales. The Catholic Church is organized in a
decentralized way. 11 is made of different entitics and such
enlitics, principally dioceses (and their subdivisions) and
religious orders that operate across both ceclesiastical and
national jurisdictional boundarics®™. According to canon
20 International Criminal Law Services (ICLSY, Modes of Liability: Superior Responsibifin,
Module 10, p. 5-0 availuble al: hippufivwaviclsivundation oreAvpzeaoientuploads 2011 cls-
training -t rals-sec-Y-modes-ol-liability, pdi: Aceessed on | December 20011

21 RONEN, Y. Opcitp.23

22 Mhident
23 Can. 372 of Code ol Canon Law
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373 of the 1983 Code of Canon Law, those entitics “f.....)

Once they are lawfully established, the law itself gives them

2

Juridical personality®”.

In addition, the Bishop exercises legislative power himsell,
He exercises executive power cither personally or through
Vicars gencral or Episcopal Vicars, in accordance with the
law. He exercises judicial power either personally or through
a judicial Vicar and judges, in accordance with the law”,

He is bound to foster the discipline which is common Lo
the whole Church, and to press for the obscrvance ol all
ceclesiastical laws™, The question here 1s Lo know if the
organizational structure implies that the Bishops arc the
supcrior authority of the priests, not the Pope. Let us
cxamine if the Pope does have authority and then if he has
an cffective control over priests.

111.2.2.Pope as a superior authority for priests

Authority may be de jure or de facto. De jure authority means
that the superior had been officially assigned the position
of authority for the purpose ol leading the other persons
who are thereby considered as his subordinates®. If we
analyze the provision of the Code of Canon Law, the Pope
holds in the Catholic Church the De jure authority. The

24 Coan373 ol the Code ol Canon Law

25 Can, 391§ 2 of Code of Canon Ly

26 Can. 32 81 of Code ol Canon law

27 METFRAUX, G The Leny of Conmand Responsibitiny, Oxdord University Pwess, Oxlord,
2000 p.130.
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Canon 331 of the 1983 Code of Canon Law asserts that the
Pope “(...) is the Head of the College of Bishops, the Vicar of
Christ, and the Pastor of the universal Church here on earth.

By interpreting this canon, no one can deny that it clearly
presents the Pope as Head of the whole Catholic Church, To
our opinion, this is a prool of an existence ol the authority
ol the Pope over the whole Church which implics logically
authority over the priests.

Howcver, the authorily possession 1s not sullicient to
be held accountable,  In addition to the authority, “if is
necessary that the superior have e¢ffective control over the
persons commilling the underlying violations of {....), in the
sense of having the material ability to prevent and punish the
commission of these offences in a meaningful and effective
way™™. The Pope is vested by the law with authorily over
the whole Church but does he have effective control over

pricsts?
II1.3. Pope’s effective control over the priests

As long as a supcrior has effective control over subordinates,
Lo the extent that he can prevent them [rom commitlling
crimes or punish them afier they committed the crimes,
he would be held responsible for the commission of the
crimes il he failed Lo exercise such abilities of control?’. The
artlicle 28 (b) of the Rome Statute further stipulates that “a
superior shall be crirninally responsible for crimes within the
28 RONEN, Y. (psear. p.23

29 FORREST MARTIN, V. ef af, fnternationad fuman rights aird fiomanitavians fan, Cambridpe
Universily Press, Cambwidge, 2005 po 118,
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Jurisdiction of the Court committed by subordinates under his

or her effective authority and control”
III.3.1. Extent of the Pope’s effective control

In the O’Bryan case, using Kentucky law, the court accepted
the plaintiffs’ contention that the Holy Sce exerciscs
“absolule and unqualified control . . . over each and every
priest, bishop, brother, sister, parish, diocese, archdiocese,
and instrumentality of the Church® in the United States.

This scems to be an oversimplification of its relationship
Lo other church entitics to maintain that it exercises such
a level of control over all Catholic institutions or persons in
the United States or elsewhere in the world if we consider
the Canon 391 §1  of the Canon Law. Indeed, this canon
stipulates that “The diocesan Bishop governs the particular
Church entrusted to him with legislative, exccutive and

Judicial power, in accordance with the law’.

At the same time, while the Pope may not clfectively exereise
control on a regular basis, Church law makes sweeping
claims about the extent of papal authority over the entire
church that could be read in Canon Law. According 1o the
Canon 331, the Pope “(....) by virtue of his office, he has
supreme, full, immediate and universal ordinary power in
the Church, and he can always freely exercise this power”,
The power of the Pope over the entire Church is asserted
30 7Brian v Holy See, gquoted in MARTINEZ, TR, L. “Sovecipn Impunity: Does the Foreign
Sovereign immunities Act Bar Lawsuits against the Hoely Sce in Clerienl Sextal Abuse Cases?™

I fexas Dfernationad faw Journaf, Yol 44-123, 2009, 28 L availuble at hopisewsweotatin.
_________________ ALl Aceessed on 12 November 2011
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too in the Canon 333 §1 which reads as follows “ By virtue

of his office, the Roman Ponliff not only has power over the
universul Church, but also has pre-eminent ordinary power

over all particular Churches and their groupings”.

The same idea can be read in the Pontill Decree concerning
the pastoral Office of Bishops in the Church Christus
Diminus. It provides that; “In this Church of Christ, the
Roman pontiff, as the successor of Peter, to whom Christ
entrusted the feeding of His sheep and lambs, enjoys
supreme, full, immediate, and universal authority over the
care of souls by divine institution. Therefore, as pastor of
all the fuithful, he is sent to provide for the common good
of the universal Church and for the good of the individual
churches, Hence, he holds a primacy of ordinary power

over all the churches®”.

From the Church’s Laws, even that the diocesan Bishop
“governs the particulur Church entrusted to him with
legislative, executive and judicial power, in accordance with
the law”, the Pope holds a primacy of ordinary power. To
our understanding, this means the Pope has the last word
on any scrious matter involving the Church. Furthermore,
priests all over the world are bound by a special obligation
to show reverence and obedience to the Supreme Ponliff

and to their own Ordinary™,

21 2% Prefhee of the Deeree concerning the pastoral Ofliee of Bishops in the Chureh Clirisros
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Nevertheless, these are statements of the extent of the pope’s

authority over the entire church; it is not a reflection of the
actual control over an entity that is comprised of over one
billion members and hundreds of thousands of clergy and
religious sisters and brothers. Still, it does point to the fact
that in the most important matters, the Pope is capable of
using his considerable authority over the worldwide church
in an attempt to bring about the desirable outcome.

The Pope may not exercise the control directly over pricsts
but as proved by the Canon Law provisions, his cffectlive
control over them is de facto manifested through the
hicrarchal relationship between the Diocesan Bishops and
the Pope.

This hicrarchal relationship is proved by the fact that
the Pope can remove a bishop whenever necessary (as an
cxample, Pope Benedict XVI has removed Australian Bishop
William M. Morris of Toowoomba from office {ive years after
he wrote a pastoral letter indicating he would be open to
ordaining women and married men if church rules changed
Lo allow such a possibility®®).This deduction can be justified
by the ICTR’s position about the status as a supcrior with
its full implication.

In Musema case, the ICTR identified the defendant’s status
33 WOODIEN, C. “Pape removes bishop who expressed openness Lo ordaining women™,
lic,orgf

December 2011,
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as supcrior on the ground that he could remove or threaten
to remove an individual [rom his position at the tea factory
if the laller was identilied as a perpetrator of crimes
punishablec under the Statute®’. To our point of view, the
kind of control that cxercises the Pope looks like an indircct

control eliccted through a well organized chain of command.

According to the ICLS analysis®™ of the ICTY precedents
“the superior-subordinate relationship does notl have to he
Jormalized or delermined by formal status alone’. Both
direct and indirect relationships of subordination within the
hierarchy could suffice™, and if two or more superiors have
e.ffective control, they can both be found criminally liable. It is
not a legal defense that someone else had effective controf®”,

Hence, in case of the Pope, Diocesan Bishops are close to
priests than the Pope is in most of cases and have execultive,
administrative and judicial powers within limits to their
Diocese which is a direct control. Nevertheless, the Pope
remains the Head of the Church with the full power that this
implics and maybe held criminal liable as well as diocesan
bishops for acts committed by priests.

34 APTEL, C, ef of, “l'rosecutor v Musema: A Commentary on the Musema Judegment
Rendered by the United Nations International Criminal Teibunal for Ryanda™, Melhonrie
Jowrnad of fiternationead Loaw, Valin, 2000 available al: bltpfvaewaostipedugufafjanroals?
MelbJIL/2000/6Juml, accessed vn 4 December 2011,

35 See [CLS, opcit, pp5-7.

36 Zeinil Delalid (*Celehici™, Case No, IT:96=21-A, Appeal Judgement, 20 Feb, 2001, para
370 quoted in ICLS, opcit.p.0

37 Celebidi, para. 252: see afso Seler Nalifovid, Case No. IT-01-48-A_ Appeal Judgement, 16
Oct, 2007, 9 59, quoted in ICLS, op.cit, p.6

38 ICTY, Prosecutor v. Milorad Kroojelac, Judgment, 15 March 2002, Case No: I'T-47-23-T,
para. 93, guoted in TCLS, op.cit, p.7.
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Another issuc that got to be clarified in relation with the

cffective control at least as far as the Pope is concerned, is
the remoteness of control. This issue is raised by the fact
that the type of superior-subordinates relationship between
the Pope and the priest is somehow different to other cascs.
In most of cases, the relationship between the superior and
the subordinates can be limited within territory boundarices,
which is not the case of the Pope.

II1.3.2. Remoteness control

The relationship between the Pope and an individual
member of the clergy or a religious order is attenuated by
both geographic distance and the considerable autonomy of
tocal church entities in their ordinary governance. In this
case, we are talking about a kind of control at a global scale
what would scem impossible. However, we have seen above
that the Catholic Church is organized in a decentralization
way, which is in itself an effective way to keep control over
subordinates in case of geographical distance.

The remoteness in the Pope’s case might not consuiute a
hindrance from establishing his effective control. According
to the International Criminal Law Services, a UN implemented
project, states in its training materials that “an accused can
still incur criminal responsibility as a superior when the link
to the perpetrators of the crimes at issue is remote”™.

In addition, the proof that the remoteness or church

autonomy are not a hindrance to the Pope’s effective control
39 (CLS, op.citp.?
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over priests is that some authors argue that when the Holy

See has wanted to call a member of the clergy somewhere
in the world to account for failure to adhere to a doctrinal
position or a matter of church discipline, the Holy Sce has
been able to breach that distance and autonomy and enlorce
its norms™.

Furthermore, whether the effective control descends from
the superior to the subordinate culpable of the crime
through intermediary subordinates is immalterial as a
matter of law; inslecad, what matters is whether the superior
has the material ability to prevent or punish the criminally
responsible subordinate*!. The separate question of whether
—due to proximity or remoteness of control —the superior
indeed possessed cffective control is a matter of evidence,
not of substantive law"? ( The ICC Pre-Trial Chamber II in
the Prosecutor v Jean Pierre Bemba Gombo held the same
point of view*). Thus the distance that might be belween
the Pope and the priests is not at anytime a hindrance (o
the Pope’s effective control over priests. Effective control
means that “the material ability to prevent or punish the
commission of the oflence™”, In other words, a supcrior who

has effective control bul fails to exercise it bears superior

40 CORTDEN, AT, ef af The code of canon law. a text and commentary, Neintschel eds, New
York: 1985, p.325.

41 CRYER, R. et e, An introchiection to International criminal taw and procedure, Cambridge
University Press, Cambridge, 2007

42 1CLS, opcit,p.?

43 1CC, Prosccutor V Jean Pierre Bemba Gombo, 1CC-01/05-01/08, Decision of 15 June 2011,
paras. 415-416

44 The Proscentor v, Delalié et al., Case No, IT-96-2 1, Appeal Judgment (Feb, 20, 20017,
Appeal Judgment| al para. 256 quoted in 1ICLS, op.cit.p.6.
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responsibility®, It is relevant then to verify if the Pope failed

to exercise it in order to be held accountable.

III.4. Material ability to prevent or to punish priests for
committing the sexual abuses by priests

As aloresaid, effective control is the material ability to
prevent or punish the commission of the offence. Effective
control is different from substantial influence. Substantial
inlluence over subordinates that does not meet the threshold
of effective control is insufficient*s.

Here the question is to know whether there are means at
the Pope’s disposition to prevent or punish the commission
of the offence given the fact that crimes might be committed
wherever in the world by priests under his watch. Concretely
can the Pope as a superior authority prevent or punish the
commission of offence? The answer to this question would
depend on the circumstances surrounding the case called

1o examination.

It would be exaggerating to think that for instance the Pope
had the power to prevent or punish priests who committed
the genocide in Rwanda; all he could do was to take
disciplinary measures towards them after the commission
of the genocide acts. So in situation similar to Tutsi genocide
in Rwanda where priests might be involved as any other
15 The Prosecutor v. Delalié et al,, Case No. IT-96-21, Appeal Judgment (Feb. 20, 2001)
Appeal Judgment| at para. 266 quoted in ICLS, op.cit.p.6.

A6 LCTY, Prosecutor v, Milorad Krnojelac, Judgment , 15 March 2002, Case Not I'T-97-25-7,

para 03 available at: hlln‘.f/wwt\'.[ui\'.ul'u!x!cﬂﬁ:i'-'r’kI'Imicl:tc.-"lill!,'.f"t.'n:"lirn—liﬂZ[l"_]_jIL_;_.|J;_|["Accc.~;sud
on 7 December 2011
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citizens, the answer 1o the above question is negalive.

However, our position is different about the sexual abuscs
committed by priests. This change ol position is explained
by the circumstances surrounding the commission of those
acts of sexual abuscs.

According to dilfecrent sources, there has been a cover
up of the sexual abuses crimes where the Church'’s high
officials*including the current Pope were involved", this
cover up was following instructions from the Holy Office
that outline a policy of ‘strictest’ sccrecy in dealing with
allegations of sexual abuse and threatens those who speak
oul with excommunication® ( these instructions were
reaffirmed by new instructions promulgated in 2001 and
the new instruction gives jurisdiction the Congregation of
Doctrine of Faith (CDF) in all matters involving the scxual
abuses committed by clergy™ which was reaffirmed by the
new instructions promulgated in 2010, abrogating the
2001 instructions®!} This brings us to advance the following
arguments:

47 BARNLTT, A. *Vatican told bishops to cover up sex abuse”™, The Guardian, 17 August 2003,

on 7 December 2011

48 GOODSTEIN, 1. Vatican Declined w Deflrock ULS. Priest Who Abuscd Boys, Mew
York Times. 24 March 2000, available alt hupwww.nytimes.coin/2010/03/25Avorld!
cirepef2 Svatican. Mm Y sep=2& s)=pog
abuse&si=cey Aceessed on 7 December 2
49 [nstruction from the Supreme and Eloly Office on the manner of proceeding in case off
solicitation, Vatican Press, promulgated by Pope John XXITT on March 16,1962, para. 1
Aavailable at: httpe/innaee g uardian.co.uk/svs-files/Observer/dosuments/ 200308/ 1 6/C riminaes,

pdl Accessed on 7 December 2011 ( This was effective until 2001 and was abrogated by The
Norms of the Motu Propeio “Sacramentorum sanclitatis sedea (2001), available ar: Wipd!
wyew.vatican, va/resources/resources_introd-storica_cn.himl., accessed on 7 December 2011,
50 Para | of the Norms of the motu proprio “Sacramentorun sanctitatis tutela”™ Aprit

Accessed on 12 December, 2011
51 Art.1 of Norms on delicta graviora comently in foree is approved by the Holy Father

el Accessed om 15 December 20110
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- The sexual abuses were committed within the Catholic
Church by its priests against its members and they were
dealt with an absolute secrecy. Those two circumstances
madc 1t imposstble for the states authorities where the
crimes were taking place to prevent, even to punish them,

at least until recently®.

By dealing in secrecy the sexual abusces, the Church officials
shifted the duty to prevent or to punish from states Lo their
side. And that’s where the Pope’s duly to prevent or to

punish the commission of the crime comes into picture.

-It is the failure to that duty of preventing or punishing the
offenders of the sexual abuses from the Church on which can
be grounded the liability of Pope Benedict XVI as a superior
responsibility. In other words, it must be established that
the Pope as a superior authority failed to take the nccessary
and rcasonable measures to prevent or to punish the sexual
abuses committed by priests.

This is reasonably explained by the fact that besides having
cllective control, the superior is only criminal responsible for
the acts committed by his subordinates if he [ailed (o take
the necessary and reasonable measures o prevent or to
punish their crimes. Necessary measures are the measures
appropriate for the superior to discharge his obligation,
showing that he genuinely tried to prevent or punish.

52 Stutes have recently started some cases of priests aceused of sexunt abuses, an example is
that o The Rev. Aaron Cole, 57. now living in New York City, convieted of third-degree sex
ollense in USA. Quoied Irom MURPLY, C, “Priest Removed From Job A Rer Suit Alleging
Abuse™, Hashington Post, November 17, 2003, availuble al: Wip:/avwa, washinglonpost.eom/

wp=dyn/content/article/2005/11/16/AR2005 1116024 14.html . Accessed on 12 December 2011

_ _ = - :ﬁ@:



ULK_Scientific Review N° 27,2012

The position of the ICTY is that necessary and reasonable

measurcs are thosc reasonably falling within the material
or actual powers of the superiorss,

Hence, it must be determined the nature of the measurces
falling within the material or actual powers of the Pope.

III.4.1 Necessary and Reasonable measures

‘The measures required of the superior are limited to thosc
within his power’.5* He has a duty to exercise the measurces
reasonably possible in the circumstances; including thosc
that may be beyond his formal powers®™. What constitutes
such measures is not a matter of substantive law bul of

evidence,

According to the ICLS Training Materials™, “the kind and
extent of measures to be taken by a superior ultimalely
depends on the degree of effective control over the conduct
of subordinates at the time a superior is expected to act™,
he must undertake all measures which are necessary and
reasonable to prevent subordinates from planning, preparing
or executing the prospective crime. The more grievous and/

or imminent the potential crimes of subordinates appear Lo
53 [CTY, Prosceutor v Scler Halilovid , Appeal jugement, para.63 November (1, 2003 quoted
in ICLS, op.cir. p.13

S4 ICLS, op. cit, p 13,

55 The Prosecutor v. Delalié ¢t o), Case No. 1T-96-21, Appeal Judgment {(Feb. 20, 2001},
Appeal Judgment| at para. 395 quoted in JCLS, op.cit.p.13.

56 1CLS, op.citp.13
57 [bidem
58 1CTY. Prosceutor v. Naser Oric, Case No.: 1T-03-68-T30, 329 Trial Judgment, Pava., June

December 2011
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be, the more altentive and quicker the superior is expected
to react®. However, a superior is not obliged to do the

impossible™”.

To our opinion, there are measures that should have been
taken by the Pope or under his initiative to prevent or even
to punish the commission of sexual abuscs by priests;
however, the cooperation with other states would have been
the best move to been taken as a necessary and reasonable

measure.

II1.4.2.Judicial measures

The Pope as the Head of the Catholic Church may resort 1o
different judicial measures provided by the Canon Law. The
Code of the Canon provided sanctions that can be applied
towards an offender priest. Those sanctions vary [rom lalae
sentenliae excommunication to dismissal {rom the clerical
state®!, The latter sanction is the highest sanction that can
be imposed by the Church.,

As any other superior, the Pope had to order or exccute
appropriate sanctions or, if not yet able to do so, he had
at least to conduct an investigation and establish the facts

89 fhidem

o0 fhiclesn

61 The Can. 1336 of the Code of Canon Law sel oul the Jollowing sanctions depending the
gravily ol the case:

1 a preodtidition against residence, or @i order (o reside, in a certain place or fervitory,

2= depreivation of power, office, fimction, right, privilege, facwdty, fivor, title or insignia, even of
« mievedy honorary nuture!

3% a prodibition on the exercise of those things emmerated i 2, or a prohibition on their
exergise inside or outside a certain place; sucl a profiibition is never under pain of nndling
A7 penel trangfer so another office!

3 disnissad from the eferical state.
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in order to ensure that offenders under his effective control

were brought to justice™. The superior need not conduct the
investigation or dispense the punishment in person, but he
must at least ensure that the matter is tnvestigated and
transmil a report to the competent authorities for further
investigation or sanction™?,

If we take an example of the sexual abuses commitled by
priests, the Pope and the institutions under his authority
had a duty to prevent or to punish the commission of thosce
sexual abuses. In this case, the Code of the canon Law
explicitly names the Pope as the Highest Judge with the
.powcr to judge cardinals, bishops and other cases which he
has called 1o his own judgment®*,

This is a proof that the Pope has an effective authority not
only over priests but even highest officials in the church.
It also proves that he is in possession of judicial measures
that he may apply, depending on the situation and failing
to do so would engage his criminal responsibility under the

principle of superior responsibility.

The Holy Sce’s Code of Canon Law provides, in its scction
on criminal law, explicitly that clergy sexual aclivity with
minors is a secrious offense, to be dealt with in a scrious
manner, cven including dismissal from the clerical state—
considered as the most severe penalty for a priest®™, the
62 1CLS, er.L‘ff.|].|-'l.

63 Hhicdem

64 Can, TS5 §1 ol the Code o Canon L,

65 Canon 1395 §2 ol the Code of Canon Luw quoted in CFFCL Catholic For a Free Choiee),
The Holy See and the Convention on tie Rights of the Child, September 2002, 112 availuble
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Code then provides a detailed judicial process to investigate,

confirm or repudiate claims, and punish criminal acts%,
This process includes several mechanisms for protecting
the rights of the accused cleric as well as the accusing party,
and provisions for due process before the law®”.

The law guarantees the victims of the abuse the opportunity
to participate in a judicial proceeding and to rcquest and
be awarded reparations®®. It even prescribes a penalty for
negligence, which could be asserted in these cascs when
a supcrior has failed to investigate or punish instances of
actionable offenses brought to his attention®.

In 2001, the Holy See issued a document entitled
Sacramentorum sanctitatis tutela™

In this document, which supersedes the law in the codes,
the Holy See directs all the bishops of the world to inform
one of its offices, the Congregation for the Doctrine of the
Faith, if they receive an allegation of child sexual abuse by a
cleric’!. This same law prohibits the bishops or other church
authorities from taking any action becyond a prcliminar"y

pdf Accessed on 7 December 2011

66 Canon 1719-1952 of the Code of Canon Law

67 CFF op. cit. p.13

68 Canon 1729-1730 of the Code of Canon law

6% Canon 1389 §1 stipulates that “A person who through culpable negligence illegitimately
places or omits an act of ecclesiastical power, ministry, ot function with harm to another is to be
punished with a just penalty™,

70 John Paul 11, Aposiolic Leller motu proprio, Sacramentorum sanctitaiis iutefa, Aprit 30,
2001, senl by leiler of the Congregation for the Doctrine of the Faith 1o all Catholic bishops

in the world on May 18, 2001 (Epistula ad totins Catholicae Ecclesiae Episcopos aliosgue
Ordinarios et [lierarchas interesse habentes de <<delictis gravioribus=> eidenr Congregationi
pre Doctring Fidei= < reservatis™==}, Acta Apostolicae Sediz 93 (2001) 737 739 and 785 788
vespectively, See hitlp/Aaywwovatican.va/ronuin_curig/cangreeations/clailvdoe dis_index. it

71 ArL13 ol Lhe Sacramentorim Sanctitaiis tuiefa, aforemeniioned

quoted in CPF, op. citp.13
&
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investigation of the allegation without further direction from
the Holy Sce’s delegate™,

This document acknowledges the exclusive power Lo the
Holy Sce to issue the last decision on the sexual abuses.
The necessary and reasonable measure would have been
to apply the provision of the Canon law and dismiss the
offender priests. This would have not only discouraged other
priests from comiitting the sexual abuses but could also
have in some ways deterred the offenders from recidivism.

Instead, priests were moved from one parish to another
where they abused children again. The case of father Murphy
can illustrate an example of how inappropriate the Church
has handled the sexual abuses. Father Lawrence Murphy is
alleged of having molested 200 children but he had never
been subject to any disciplinary measures imposed by the
Canon Law in its canon 1336. Despile the request from his
bishop to the Holy See to take measure against that priest,
the Holy See ignored it until the priest died in 19987,

Those arguments advanced above can be used to prove that
the Pope as a superior authority failed o take nccessary
and reasonable measures at the judiciary level Lo insure the
offenders werc punished. At least, he did not undertake all
measurcs which are necessary and reasonable to prevent
subordinates from planning, preparing or execuling the
prospective crime.

72 fbidem
73 The Tull story can be found at: NY Times, “Vatican Declined 1o Delrock LS. Priest Whao

huml?papewanted=all . Aceessed vn 5 December 2001,
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II.5. Mens rea under the superior responsibility doctrine

The ICLS Training Materials™ distinguish two forms of
mens rea: Actual knowledge and constructive or imputed
knowledge,

ITI.5.1. Actual knowledge

The superior’s actual knowledge, established through
either direct or circumstantial evidence, that the superior
knew subordinates were about to commit or had committed
crimes™, This knowledge cannot be presumed’s: however, in
the absence of direct evidence, actual knowledge may still be
established by way of circumstantial evidence”.

II1.5.2.Constructive knowledge

According to the ICLS Training Matcerials™, “Constructive
or imputed knowledge means that the superior possessed
information that would at least put him on notice of the
present and real risk of such offences and alert him to the
need for additional investigation to determine whether such
crimes were about o be committed or had been committed by
his subordinates”.

Referring to the ICTY and ICTR cases, the ICLS Training

1 WCLSepcit,p.lu,

75 Ibidem, sce also ICC, Pre-Trial Chamber, IMrosceutor V Bemba, [CC-01405-
O1/08, Decision oI 15 June 2011 p‘ll‘d 429 available at: hitp://wwwiice-cpi.intiicedoesidog/

76 I(,I,b,op.crt‘, p.10.
77 Ihidens.
78 fhidem.
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Matcrials? recall us that “Having “reasonto know” is another
form of imputed or constructive knowledye, which can be
proved through direct or circumstantial evidence showing that
a superior had “some general information in his possession,
which would putl him on notice of possible unlawful acts by
his subordinates would be sufficient to prove that he ‘had
reason to know.®” Therefore the information does not need
to provide specific details about unlawful acts commitled or
about to be commiilied by subordinates®’.

The constructive knowledge can be proved casily through
factual circumstances such as the aforesaid document
from the Holy Scc that requested bishops to dcal with
sexual abuses in secrecy issued in 1962% or from the Papal
Nuncio’s letier addressed to the Irish bishops in rcaction
to the measures laken by them to fight against the sexual
abuses in Ircland®. The Irish bishops sought recognition
from Rome for the Framework document prepared Lo protect
children but it was not forthcoming®*.

Furthermore, almost a year after its introduction, the Papal
Nuncio at the time wrote, strictly confidentially, to all the
bishops in Ireland in the following terms:

“The Congregation for the Clergy has attentively studied the
complex guestion of sexual abuse of minors by clerics and
the document entitled “Child Sexual Abuse: Framework for a
79 Mo, pp 10-11

80 Oric para 322, Celebidd, para. 223, 241,

81 Jynace Bugilishema, Case No. ICTR 95-1A-A, Appeal Judgement, 3 July 2002, para. 12,

82 Deeree concerning the pastoral Ollice of Bishops in the Charch Cheists Dintinas,
proclaimed by Tis Holiness, Pope Paul VI, on Qclober 28, 1965

83 “Fhe lerter can be found in The Cleyne report on the sexual abuses committed in beland

&4 Coyne Report, opoit.pAS
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“hurch Response”, published by the Irish Catholic Bishops’
Advisory Commiltee,

The Congregation wishes to emphasize the need for this
document to conform tothe canonical norms presently in force.
Recognition {‘recognitio’} from Rome would give the document
canon law status. The text, however, contains ‘procedures
and dispositions which appear contrary to canonical discipline
and which, if applied, could invalidate the acts of the same
Bishops who are attempting to put a stop o these problems.
If such procedures were to be followed by the Bishops and
there were cases of eventual hierarchical recourse lodged at
the Holy See, the results could be highly embarrassing and
detrimental to those same Diocesan authorities.

In addition, we can presume that the Pope knew or

had to know that the priests were sexually abusing
children departing from the fact that his Nuncio knew.
This presumption is based on Canon 364 of the Code of
Canon Law that sets the mission of the Papal Nuncio. The
paragraph 1° of the said provision states clearly that it is
the responsibility of a Legate: to inform the Apostolic See
about the conditions in which the particular Churches find
themselves, as well as about all matters which affect the life
of the Church and the good of souls.
From the above provision of the canon 364, we presume
that the Pope knew what was happening in Ireland because
his Nuncio knew and had a duty to “inform the Apostolic
See”,

— ©
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CONCLUSION

The main concern in this article was to establish il Pope
Benedict XVI can be held accountable for crimes in the
context of the sexual abuses committed by Catholic priests
all over the world. Different elements necessary to establish
the existence of superior responsibility were explored. It
was determined that the Pope can be held accountable
depending on the circumstances surrounding the situation
in which he is called 1o answer to,
To the current context of sexual abuses committed by
priests on children, this article has shown  that in casc
the sexual abuses constituted the crimes against humanity,
Pope Benedict XVI could be held accountable for the acts
commitied by the priests. This is due to the fact thal he
can be considered as the de jure authority of the pricsts, in
addition; we have shown that in the context of the sexual
abuses, the Pope had an effective control over the priests
meaning the material ability to prevent or to punish the
sexual abuses.
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